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MESSAGE FROM THE EDITOR

Both the Antitrust Modernization Commission and the ABA Section of
Antitrust Law are on record as opposing new immunities and
exemptions from the nation’s antitrust laws, and as favoring curtailment
if not outright repeal of many existing exemptions and immunities. But,
to borrow from Paul McCartney, achievement of these
recommendations is a long and winding road. The period since the
publication of the last edition of the E&I Update, the newsletter of the
Exemptions and Immunities Committee of the ABA Section of Antitrust
Law, has seen significant activity, both in the courts and on Capitol Hill,
in the area of exemptions and immunities.

This edition of the E&I Update begins with a feature article from Adam
M. Moskowitz and Alaina Fotiu-Wojtowicz, who offer an overview of
the Capper-Volstead Act. Adam is a shareholder and Alaina an
associate with the Miami law firm of Kozyak Tropin & Throckmorton;
they are among the plaintiffs’ counsel in the In re Mushroom Direct
Purchaser Antitrust Litigation pending in federal court in Philadelphia.
Adam and Alaina place the Capper-Volstead Act in historical context,
explaining that its purpose was to protect farmers, ranchers, and others
at the lowest level of agricultural production. They argue that courts’
treatment of Capper-Volstead has been influenced most heavily by
whether applying the protections of the Act in a given case would be
consistent or inconsistent with the original purpose of the legislation, to
protect farmers and ranchers. Although Capper-Volstead has hardly
been the most visible of the statutory immunities in the world of
antitrust law, it has assumed a role of increasing prominence with the
recent advent of government probes and private antitrust lawsuits
involving not only mushrooms, but also milk, eggs, and tomatoes. The



Fall 2009
Page 2

Moskowitz/Fotiu-Wojtowicz article provides a timely and useful introduction for those first
becoming acquainted with Capper-Volstead, and a refresher for those needing to dust off their
familiarity with this now-topical legislation.

True to their desire to rein in industry-specific statutory exemptions, the E&I Committee and the
Section of Antitrust Law have been active in recent weeks and months in providing testimony to
Congress on bills that would roll back exemptions and immunities for the nation’s railroads and with
respect to healthcare insurance. Most recently, Section Chair [lene Knable Gotts testified on behalf
of the ABA as a whole concerning H.R. 3596, the Health Insurance Industry Antitrust Enforcement
Act of 2009, which would repeal the McCarran-Ferguson Act’s antitrust exemption with respect to the
health insurance and medical malpractice insurance industries. Earlier in the summer, Howard M.
Morse, the immediate past Chair of the Exemptions & Immunities Committee, testified on behalf of
the Section of Antitrust Law in support of H.R. 233, the Railroad Antitrust Enforcement Act of 2009,
which recently was reported out of committee. The Gotts testimony and the Morse testimony are both
included in this edition of the E&I Update.

Finally, this edition of the Update concludes with a number of case law updates from contributing
editors Richard Fueyo, Scott Westrich, Paula Garrett Lin, and Thomas Allen, and Committee Vice-
Chair Jim Burns. These updates range from the Capper-Volstead decision in the Mushroom Direct
Purchaser Antitrust Litigation, to new cases on state action, preemption, and the filed rate doctrine.

In addition to keeping its members updated on developments in case law and legislation, and
providing testimony to Congress on proposed rollbacks in statutory exemptions, the E&I Committee
and its members have been actively working on new publications for the Section of Antitrust Law.
Over the summer, the Section released a new monograph, the Noerr-Pennington Doctrine, written by
a team of Committee members led by current Committee Chair John Roberti. The second edition of
the State Action Practice Manual, being produced under the leadership of Committee Vice-Chair Greg
Luib, is now in the final stages of preparation, as well.

Recent months have seen significant changes in the Committee’s leadership. We welcome a new
Vice-Chair, Mary Anne Mason of Hogan & Hartson. Professor Andrew Gavil has become the
Committee’s Council Representative, replacing Deb Garza. Most significantly, Howard Morse has
concluded his term as Chair of the E&I Committee. Howard’s time as Chair was marked by activity,
efficiency, and achievement, and we have greatly appreciated and benefited from his leadership.
John Roberti assumes the reins from Howard, and his record of dedication, industry, and
accomplishment promises to keep the Committee on its current upward path.

We urge you to become a member of our Committee, if you are not one already. We also welcome
any and all contributions from those interested in this area of the law; we have projects for all levels
of commitment. Whether it is drafting summaries of key developments in the case law for publication
on our listserv or drafting an article for publication in a future edition of the E&I Update, you can
help us continue to provide useful information to the Section. If you are interested in finding out more
about these efforts, please contact our Committee Chair, John Roberti, or any of the Vice-Chairs listed
below.

Ken Carroll

COPYRIGHT NOTICE

Copyright 2009 American Bar Association. The contents of this publication may not be reproduced, in whole or
in part, without written permission of the ABA. All requests for reprints should be sent to: Director, Copyrights
and Contracts, American Bar Association, 321 North Clark, Chicago, IL 60654; FAX: 312-988-6030; e-mail: copy-
right@abanet.org.

DISCLAIMER STATEMENT

E&I Update is published periodically by the American Bar Association Section of Antitrust Law Exemptions &
Immunities Committee. The views expressed in E&I Update are the authors’ only and not necessarily those of the
American Bar Association, the Section of Antitrust Law or the Exemptions & Immunities Committee. If you
wish to comment on the contents of E&I Update, please write to the American Bar Association, Section of Antitrust
Law, 321 North Clark Street, Chicago, IL 60654.
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CAPPER-VOLSTEAD: AN OVERVIEW OF THE
ACT AND ITS PURPOSE

Adam M. Moskowitz and Alaina Fotiu-Wojtowicz

I. Introduction

Congress enacted the Capper-Volstead Act to
give farmers and ranchers a tool for survival in a
marketplace often heavily weighted against
them. It intended the Act to help those at the
lowest levels of agricultural production protect
themselves against middlemen and distributors
who might otherwise take advantage of them, by
allowing growers and cattle raisers to band
together into cooperatives to advance their
common purposes - even if such collective action
would otherwise constitute a violation of the
antitrust laws. Taking their cue from Congress,
courts largely have faithfully implemented this
intent to protect farmers and ranchers, and only
growers and ranchers. To this end, Congress and
the courts have established nominal bright-line
requirements to determine when Capper-
Volstead immunity should apply to protect
growers’ interests. In practice, however, these
requirements serve largely as proxies for a
judicial determination about whether the
agricultural cooperative in question functions for
the exclusive benefit of the farmers and ranchers
themselves, as intended by Congress.

One such requirement is the judicially-created
criterion that each and every member of a
Capper-Volstead cooperative be a farmer or other
producer at the first level of production. In
implementing this requirement, courts from the
trial level to the Supreme Court have been
guided more by the overarching purpose behind
the Act than by technical compliance with the
exclusive membership requirement. When the
analysis of the membership of a potentially
immune cooperative does not yield the result that
most protects the interests of growers, courts
sometimes have blurred the contours of the literal
requirement to reach the result consistent with
the congressional purpose behind the Act. Asa
result, Capper-Volstead immunity remains a
powerful tool, available only to advance the
interests of the weakest members of the
agricultural industry.

II. Congress Forumlated the Capper-
Volstead Act for the Exclusive Benefit of
Farmers and Ranchers.

Congress passed the Capper-Volstead Act in 1922
because of fear that the antitrust statutes would
be read to preclude the organization of farmers
and agricultural workers necessary for their
continued survival and profitability. = The
Capper-Volstead Act provides, in pertinent part:

Persons engaged in the production of
agricultural products as farmers,
planters, ranchmen, dairymen, nut or
fruit growers may act together in
associations, corporate or otherwise,
with or without capital stock, in
collectively processing, preparing for
market, handling, and marketing in
interstate and foreign commerce, such
products of persons so engaged. Such
associations may have marketing
agencies in common; and such
associations and their members may
make the necessary contracts and
agreements to effect such purposes:
Provided, however, that such associations
are operated for the mutual benefit of
the members thereof . . . .!

Capper-Volstead embodied an expansion of
Section 6 of the Clayton Act, enacted a few years
earlier, which also provides limited exemptions
for agricultural cooperatives, but only those
without capital stock. Section 6 of the Clayton
Act became law in 1914 and states:

The labor of a human being is not a
commodity or article of commerce.
Nothing contained in the antitrust laws
shall be construed to forbid the
existence and operation of labor,
agricultural, or horticultural
organizations instituted for the
purposes of mutual help, and not
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having capital stock or conducted for
profit, or to forbid or restrain
individual ~members of such
organizations from lawfully carrying
out the legitimate objects thereof; nor
shall such organizations, or the
members thereof, be held or construed
to be illegal combinations or
conspiracies in restraint of trade under
the antitrust laws.?

Congress enacted these two provisions in order
to give growers and cattle raisers the bargaining
power “to survive against the economically
dominant manufacturing, supplier, and
purchasing interests with which they had to
interrelate.”® Some of the agricultural interests
that would eventually attempt to take advantage
of the exemptions provided in the Act, however,
were not those envisioned by Congress. The
legislative history demonstrates that the driving
force behind the Capper-Volstead Act and
Section 6 of the Clayton Act was specifically
intended to protect farmers and growers from
middlemen, packers, and distributors.?
Surprisingly, these non-producers, against whom
the Act was meant to afford protection,
frequently have themselves attempted to take
advantage of Capper-Volstead immunity.

This was not Congress’s intent. For example, the
Supreme Court noted that, “[t]he congressional
debates demonstrate that the Act was meant to
aid not the full spectrum of the agricultural sector
but, instead, to aid only those whose economic
positions rendered them comparatively helpless.
... Clearly, Congress did not intend to extend the
benefits of the Act to the processors and packers
to whom the farmers sold their goods . ...”> In
fact, “a principal concern of Congress was to
prohibit the participation in the collectivity of the
predatory middleman, the speculator who
bought crops in the field and returned but a small
percentage of their eventual worth to the
grower.”®

While Section 6 or Capper-Volstead immunity
only attaches under limited and specific
circumstances, when it does attach, it is powerful.
The Supreme Court has held that “the full effect
of § 6 [of the Clayton Act] is that a group of
farmers acting together as a single entity in an
association cannot be restrained ‘from lawfully
carrying out the legitimate objects thereof’. . . .””
Under Capper-Volstead, however, the
“legitimate objects” of qualified cooperatives
even reach so far as to allow them to “fix prices at

which their cooperative will sell their produce.”®
Accordingly, middlemen and distributors at all
levels of production have attempted to take
advantage of Capper-Volstead’s protections.

In deciding whether a given collective is
protected by Capper-Volstead immunity, courts
must determine whether the cooperative is
composed exclusively of “[p]ersons engaged in
the production of agricultural products as
farmers, planters, ranchmen, dairymen, nut or
fruit growers.”” The Supreme Court has
interpreted this to mean that even single non-
grower member destroys immunity for an entire
collective.®  This membership exclusivity
requirement has become the primary tool for
courts to prevent middlemen and packagers from
taking advantage of Capper-Volstead to increase,
rather than decrease, the likely disparity in
power between those at the first level of
production and those at the next levels. Capper-
Volstead’s protection is intended to extend only
to farmers, cattle raisers, and others who actually
grow or produce agricultural products at the first
level of production.

Nominally, then, in determining whether the Act
applies, courts look exclusively to the
membership of the cooperative to ensure that the
cooperative is composed exclusively of farmers,
planters, ranchmen, dairymen, or nut or fruit
growers. In reality, however, courts have made
this determination largely by taking a hard look
to determine whether the structure and
membership of the cooperative are set up for the
benefit of the growers. Effectuating the
congressional intent behind the Capper-Volstead
Act and § 6 of the Clayton Act has been the
driving force behind judicial determinations as to
whether or not a given cooperative is found to be
immune from antitrust liability.

III. Courts Interpreting the Capper-
Volstead Act Have Adhered Closely to the
Legislative Intent Behind the Statute.

While the Supreme Court’s decision in National
Broiler imposes a requirement that each member
of a collective be a grower,!! this rule has often
proven to be a proxy for an analysis of whether
the cooperative serves exclusively to advance the
interests of farmers and growers as compared to
those of middlemen and distributors. A brief
survey of lower court opinions interpreting and
applying Supreme Court precedent demonstrates
the emphasis and focus that courts place on their
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determination about whether a cooperative has
been structured for the benefit of growers or for
the benefit of middlemen or distributors.
Cooperatives that serve to benefit farmers and
only farmers are properly positioned to obtain
Capper-Volstead immunity, while cooperatives
that advance the interests of non-producers -
either in lieu of, or in addition to, the interests of
farmers and growers - are not entitled to
immunity. Courts addressing the issue are even
willing, under certain circumstances, to look
behind the superficial appearance of a
cooperative’s structure to examine the real-life
effect of that structure. If the practical effect of a
cooperative is to benefit farmers, growers, and
producers, courts have found immunity almost
without exception.

A. In the usual case, where the members are
exclusively growers, the cooperative functions to
the benefit of the growers; when non-grower
members are permitted, it may work to their
detriment.

For example, after the Supreme Court’s decision
in Sunkist I - holding that an orange grower
cooperative could not qualify for Capper-
Volstead immunity because the cooperative
extended membership to private packing
houses'? - Sunkist reorganized its cooperative
structure. This revised structure was tested in
Case-Swayne Co. v. Sunkist Growers.”®> Under the
old system, packing houses represented the
lowest level of membership in the Sunkist
cooperative and were expected to represent the
growers’ interests.!* Under the new system,
however, private packing houses were no longer
granted membership; instead, the lowest level of
membership was composed exclusively of the
Sunkist growers themselves.”® Accordingly,
although non-growers were involved in the
packing and distributing of the collective’s fruit,
they were prohibited from meaningful
participation in the collective, allowing the
growers to reap the primary benefit from the
activities of the association. The primary burdens
and benefits of the collective flowed through the
growers in proportion to the volume of fruit
marketed by Sunkist for each grower.'® Because
the court in Sunkist II determined that the
collective’s activities were exclusively for the
benefit of the growers rather than of middlemen,
packers, or distributors, Capper-Volstead
applied.

Likewise, in Northern California Supermarkets v.
Central California Lettuce Producers Cooperative,"

the court upheld a cooperative’s open and
obvious price fixing where a lettuce cooperative,
composed exclusively of farmer and grower
interests, was able to show that it imposed price
ceilings and floors for the exclusive benefit of
growers. In Northern California Supermarkets, the
cooperative was made up solely of lettuce
producers, each of which conducted its own
individual sales program.'”® These individual
sales programs were simply required to abide by
the overall terms of the collective, including
ceiling and floor prices.” Despite the fact that the
parties agreed that the primary purpose of the
collective was to “set prices or price ranges to
which members [were] required to adhere in the
sale of their lettuce,”? the court nevertheless
found that the collective’s activities were
protected by Capper-Volstead immunity.?
Important to the court’s conclusion was the fact
that the cooperative did not include or associate
with any non-lettuce-growers, proving that it
was acting only for the benefit of the farmers and
producers the Capper-Volstead Act was intended
to benefit.”? The court highlighted the fact that
the cooperative functioned solely for the benefit
of lettuce growers, finding that

[The cooperative’s] purpose . . . is to
improve conditions in the produce
industry for the mutual benefit of its
members as producers by . .. making
the distribution of agricultural
products between producers and
consumer as direct as can be officially
done . .. and fostering the ability of the
members of the cooperative to obtain
prices for their products in competitive
markets which are fair prices . . . .2

Once again, because the collective functioned in
a manner consistent with the central purpose of
Capper-Volstead, the court afforded the
cooperative immunity even in the context of open
price fixing.*

In the usual case, the Supreme Court’s National
Broiler rule works fairly well: when all members
of the collective are part of the group that
Congress intended the Act to protect, the
collective itself will usually work to benefit that
group. But when this rule of thumb does not lead
to the result that most protects the interests of
farmers, growers, and producers, the lower
courts have been willing to blur the contours of
the rule.
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B. In the unusual case, courts will look past
technical compliance or non-compliance with the
National Broiler exclusive membership
requirement to come to the result that effectuates
the congressional intent behind the Act.

When a cooperative functions for the benefit of
farmers and producers, courts have found
immunity even when the cooperative’s
compliance with the Act is not perfect. For
example, in Alexander v. National Farmers
Organization,® the court was willing to overlook
the fact that a milk-marketing cooperative had
“nominal” members who were non-farmers. In
so doing, the court looked to “the overriding
purpose of the Capper-Volstead Act,” which
supported applying the exemption to the milk-
marketing cooperative.?* While the cooperative’s
membership rolls showed membership dues
paid by non-farmer members, the court
attributed these anomalous memberships to
“careless membership practices,” which did not
affect the overall mission of the organization to
benefit only farmers.”” The court noted that there
was “no suggestion here that dairy industry
processors were members of [the cooperative]”
and that, in fact, the non-farmer members
included “a car dealer, a truck driver, a
fertilization salesman, a school teacher, a retired
farmer, a TV salesman and a telephone company
employee.””® Because the court found that, while
the cooperative did not quite technically comply
with National Broiler’s admonition that even a
single non-famer member destroys immunity,
the overall purpose of the statute was advanced
by allowing the immunity, and therefore Capper-
Volstead applied.

Going one step further, the court in Treasure
Valley Potato Bargaining Association v. Ore-Ida
Foods,” was willing to blur the line between two
separate and distinct associations and apply
Capper-Volstead immunity to each, where the
purpose of each association was to protect and
further the interests of the producer members of
the two respective associations. The case
involved allegations that the two separate and
distinct bargaining associations conspired to
secure similar or identical prices from their
common purchasers. The court overlooked the
separate and distinct identities of the
organizations, holding that “to the extent that the
grower associations have banded together for
marketing purposes, their organizational
distinctions are de minimus.”* The court went
on to hold that where the two associations” only
alleged “’sin’ was agreeing that the price

obtained by one association would be the price
carried over into the other association’s contract,”
it would not reverse the lower court’s decision
not to hold them in violation of the antitrust
laws.® Because the organizations were merely
working together to advance the interests of
protected farmers, the court found the individual
cooperatives were both protected by Capper-
Volstead immunity.

Conversely, when an otherwise properly formed
Capper-Volstead cooperative ends up serving the
interests of non-farmers, the courts have found
ways to avoid Capper-Volstead immunity. For
example, in Agritronics Corp. v. National Dairy
Herd Improvement Association,* the court found
that a dairy cooperative, undisputedly formed of
only producer members, would not be entitled to
Capper-Volstead immunity if the plaintiffs could
show that the defendant cooperative “contracted
with non-exempt parties” in a manner that
unlawfully restrained trade.®® In Agritronics, the
defendant cooperative of milk producers had
developed a system for gathering and reporting
information on the “history and characteristics of
dairy animals owned by member dairymen, as
well as the milk produced by such animals.”?
The tests run on the milk could only be submitted
to laboratories certified by the cooperative.®
Only the results that came from these certified
laboratories were deemed “official” results that
could be relied upon by third parties.’*® The
plaintiffs were competing laboratories in the
milk-testing and dairy farm record-keeping
business, who claimed that the defendants were
unlawfully restraining trade by prohibiting them
from competing with the laboratories certified by
the cooperative. The court held that although
merely contracting with non-members did not
destroy the cooperative’s Capper-Volstead
immunity, an otherwise exempt cooperative
could contract with outside non-members in a
manner that violates the antitrust laws.” Central
to the court’s holding was its evaluation that by
creating these exclusive testing labs, the
cooperative may actually have harmed the
producers at least as much as it helped them.?® It
emphasized that this was not a case where the
cooperative was securing reduced rates for its
member producers. Rather this was a case where
“plaintiffs allege that defendants have fixed dues
and fees charged to their member farmers at rates
higher than necessary.”® The court pointed out
that “[p]ermitting price-fixing under Capper-
Volstead was intended to benefit rather than harm
producers that organize into cooperatives.”* The
court held that, if the plaintiff could prove facts at
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trial showing that the cooperative actually served
to harm the interests of the protected group of
farmers in favor of a non-grower entity,
regardless of whether that entity was technically
a member or not, the defendant cooperative
could lose its Capper-Volstead immunity.

Even more surprisingly, in United States v. Elm
Spring Farm, Inc.*' the court held that the
requirements of the Capper-Volstead Act were
not met where a former milk handler created a
“cooperative” where participating dairymen
gave over the paper title to their cows, but
continued to function as “herdsmen” of the cows
they formerly owned. While the paper titles for
the cows changed hands, the real-life
relationships between the herdsmen and the
handler did not change. The court considered
that the prime purpose behind the Act was to
allow for collective marketing.*? But the court
found that in the case of the Elm Spring Farms
Cooperative, “the prime purpose behind the
defendant cooperative can hardly be said to have
been the association of dairymen for the purpose
of collective marketing”; rather, the purpose was
to benefit the former milk handler.*® The court
found the cooperative’s plan “ingenious but
transparent.”# Because the cooperative served to
advance the interests of the milk handler, who
had become a cow-owner only in name, rather
than the exclusive interests of the herdsmen
themselves, the interests of the Act were not
advanced, and Capper-Volstead immunity could

not apply.
1V. Conclusion

Over the course of Capper-Volstead’s lifespan,
while Congress and the courts have developed
rules for when the Act applies and when it does
not, in practice courts have utilized these rules as
guidelines, while relying on the legislative intent
underlying the statute to direct their ultimate
implementation of the immunity. In so doing,
courts have been able to circumvent the creative
attempts of middlemen, packagers, and handlers
to utilize the statute for their own purposes rather
than those for which it was intended.
Accordingly, throughout its history, the Capper-
Volstead Act has given those at the first level of
production an effective tool that has assisted their
continued survival in markets sometimes
otherwise heavily weighted against them.

17 U.S.C. § 291 (emphasis original).
215US.C. §17.

* Nat'l Broiler Mktg. Ass'n v. United States, 436
U.S. 816, 830 (1978) (Brennan J., concurring).

*1d. at 824-27.

°1d. at 826-27. An often-quoted excerpt from the
congressional debates surrounding enactment of
Capper-Volstead shows that, as the Supreme
Court held, Congress did not intend the Act to
extend beyond the very first level of production:

Mr. CUMMINS: Take the flouring
mills of Minneapolis: They are
engaged, in a broad sense, in the
production of an agricultural product.
The packers are engaged, in a broad
sense, in the production of an
agricultural product. The Senator does
not intend to confer upon them the
privileges which the bill grants, I
assume?

Mr. KELLOGG: Certainly not, and I do
not think a proper construction of the
bill grants them any such privileges.
The bill covers farmers, people who
produce farm products of all kinds. . . .

Mr. TOWNSEND: They must be
persons  who produce things.

Mr. KELLOGG: Yes; that has always
been the understanding.

62 CONG. REC. 2052 (1922).

¢ Case-Swayne Co. v. Sunkist Growers, 389 U.S.
384, 393 (1967) (“Sunkist I”).

7 Md. and Va. Milk Producers Ass'n v. United
States, 362 U.S. 458, 465 (1960) (emphasis
original).

81d. at 466. Even those collectives that qualify for
Capper-Volstead immunity are still prohibited
from engaging in “predatory, competition-
stifling practices directed at restraining trade or
monopolizing the market by unlawful means.”
N. Cal. Supermarkets v. Central Cal. Lettuce
Producers Coop., 413 F. Supp. 984, 990 (N.D. Cal.
1976), aff'd, 580 F.2d 369 (9th Cir. 1978) (per
curiam). The groups harmed by predatory
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practices, however, often are other farmers,
growers, or producers; so these cases cannot be
analyzed with the same eye towards protecting
producers against middlemen.

97 U.S.C. §291. See Nat'l Broiler, 436 U.S. at 822-
23. Sunkist I, 389 U.S. at 395-96.

10 Nat’l Broiler, 436 U.S. at 822.

g,

12389 U.S. at 395-96.

13355 F. Supp. 408 (D.C. Cal. 1971) (“Sunkist I”).
4 1d. at 413.

151d.

16 1d. at 414.

7413 F. Supp. 984 (N.D. Cal. 1976), aff'd, 580 F.2d
369 (9th Cir. 1978) (per curiam).

B 1d.

9 1d. at 986-87.

20 ]d. at 987.

2 ]d. at 994.

2 1d. at 990.

> Id. at 985-86.

2 The Northern California Supermarkets court
explicitly rejected the plaintiff’s contention that
Capper-Volstead only allowed for price fixing
that was “ancillary to and a necessary incident to
an otherwise legitimate collective activity.” 413
F. Supp. at 987.

» 687 F.2d 1173 (8th Cir. 1982).

% 1d. at 1185.

7 1d.

B 1d.

%497 F.2d 203 (9th Cir. 1974).

0 Jd. at 217.

SUId.

2914 F. Supp. 814 (N.D.N.Y. 1996).
3 1d. at 825.

*1d. at 818.

¥ Id. at 819.

% 1d. at 825.

7 1d.

3 1d. at 826.

¥ Id. (emphasis original).

%0 Id. (emphasis original).

4138 F. Supp. 508, 511 (D. Mass. 1941).
21d.

“1d.

“1d.
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TESTIMONY TO CONGRESS CONCERNING
THE RAILROAD ANTITRUST ENFORCEMENT ACT
OoF 2009, H.R. 233

Statement of M. Howard Morse on behalf
of the American Bar Association Section of
Antitrust Law before the Subcommittee on
Courts and Competition Policy Committee
on the Judiciary, U.S. House of
Representatives, concerning the Railroad
Antitrust Enforcement Act of 2009, H.R. 233
- May 19, 2009

Mr. Chairman and members of the
Subcommittee. My name is Howard Morse, and
I'am an antitrust partner in the Washington, D.C.
office of Drinker Biddle & Reath LLP. I also chair
the Exemptions & Immunities Committee of the
Section of Antitrust Law of the American Bar
Association (“the Section”) and I have been
authorized to testify on behalf of the Section.

The Section appreciates the opportunity to testify
concerning legislation to eliminate exemptions
from the antitrust laws, and is pleased to submit
its views regarding the Railroad Antitrust
Enforcement Act of 2009, H.R. 233. That bill is
identical to the bill reported favorably by the
House Judiciary Committee on September 18,
2008, which was the subject of written comments
submitted by the Section to the Antitrust Task
Force, the Judiciary Committee, and Speaker
Pelosi and Minority Leader Boehner on
December 10, 2008.

The views expressed in the Section’s comments
and in this testimony were approved by the
Council of the Section of Antitrust Law. They
have not been approved by the House of
Delegates or the Board of Governors of the
American Bar Association and should not be
construed as representing the policy of the
American Bar Association.

Summary

The Section submits that any decision to allow an
immunity or exemption from the antitrust laws
should be made reluctantly and only after
thorough consideration of each particular
situation. The inquiry with respect to immunities

and exemptions should focus narrowly on the
fundamental principles and objectives of
antitrust law, namely promoting competition and
consumer welfare. Exemptions and immunities
should be recognized as decisions to sacrifice
competition and consumer welfare, and should
accordingly be authorized only when some
countervailing value - such as free speech or
federalism - outweighs the general presumption
in favor of competitive markets.

The Section has frequently noted its opposition to
industry-specific exemptions from the antitrust
laws based on claims that such immunity is
necessary given unique market conditions,
believing that the antitrust laws are sufficiently
flexible to account for particular market
circumstances. The Section’s general opposition
to exemptions and immunities was endorsed by
the 2007 report of the congressionally-mandated
Antitrust Modernization Commission (“AMC”"),
which concluded that “statutory immunities from
the antitrust laws should be disfavored,” “[t]hey
should be granted rarely” and “only where, and
for so long as . . . is necessary to satisfy a specific
societal goal that trumps the benefit of a free
market to consumers and the U.S. economy in
general.”

The Railroad Antitrust Enforcement Act would
remove railroads from the protection of the
judicially-created “filed-rate” or Keogh Doctrine,
which insulates firms from antitrust damages
actions, and allow private parties to seek
injunctive relief against railroads under the
antitrust laws. The Act would also place review
of railroad industry mergers, like those in other
industries, in the hands of the Federal antitrust
agencies - the Department of Justice (“DOJ”) and
the Federal Trade Commission (“FTC”)
removing the exclusive authority of the Surface
Transportation Board (“STB”).

The Section supports these steps and encourages
Congress to move forward quickly to dismantle
the antitrust exemption for the railroad industry,
through the Railroad Antitrust Enforcement Act,
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and to consider additional legislation to eliminate
antitrust exemptions applicable to other
industries.

I. The Section of Antitrust Law Discourages
Statutory Exemptions and Immunities.

The Section of Antitrust Law believes that the
economy is best served by promoting
competition in the marketplace, and statutory
immunities and exemptions from the antitrust
laws should be strongly disfavored. The Section
has frequently noted its opposition to antitrust
exemptions and immunities, whether created
judicially or by statute, finding them to be rarely
justified. The Section recently expressed this
view in comments to the Federal Trade
Commission:

The Section has long and consistently
resisted the creation or expansion of
exemptions that shield whole areas of
market activity or sectors of commerce
from rigorous antitrust enforcement.
The antitrust laws are designed to
provide general standards of conduct
for the operation of our free enterprise
system, and in the Section’s considered
view, special exemptions from these
standards rarely are justified.
Whatever their expressed purposes,
antitrust exemptions often impair
consumer welfare.

Comments of ABA Section of Antitrust Law on
FTC Report on the State Action Doctrine, at 2-3
(May 6, 2005).!

The Section believes that the common law
process through which the antitrust laws
promote both allocative efficiency and consumer
welfare is flexible and evolutionary. It adapts to
the unique circumstances of markets and
industries, to changing technologies and
circumstances, and to the development and
growth of legal and economic theory.? The
antitrust laws today do not prohibit the vast bulk
of business conduct, including competitor
collaborations that generate pro-competitive
efficiencies or that have not harmed or are not
likely to harm the competitive process and
consumer welfare. They do prohibit, however,
mergers that are likely to raise price or reduce
quality, service or innovation, naked collusion
among competitors to fix prices or allocate
territories, and conduct that excludes rivals to the
detriment of consumers.

Exemptions and immunities shelter industries or
forms of behavior from the procompetitive reach
of the antitrust laws, and thus are likely to harm
the economy by reducing competitiveness and
efficiency. They also often freeze in place the
development of economic theory. Claims that an
exemption or immunity is necessary for
competition to flourish or because competition is
itself harmful or undesirable, or does not work in
some particular industry should not prevail.
Over a century of development has shown that
the antitrust laws are the best guardian of
competition, and are capable of growing to
accommodate the unique characteristics of
particular industries. The antitrust laws have
been described as “the Magna Carta of free
enterprise . . . as important to the preservation of
economic freedom and our free enterprise system
as the Bill of Rights is to the protection of our
fundamental personal freedoms.”?

The Section of Antitrust Law recognizes that
exemptions and immunities are occasionally
warranted - but only where an important value
unrelated to competition, such as free speech or
federalism, trumps the need for competition. As
the Section noted to the AMC, “[a]ntitrust, while
vigilant regarding every nuance of competition,
deliberately turns a blind eye to concerns outside
that scope.”*  Thus, the Noerr-Pennington
doctrine, developed to protect free speech and
the right to petition the government, and the state
action doctrine, based on the values of federalism
and state sovereignty, epitomize exemptions
founded upon important interests unrelated to
competition. Certainly, the legislature may
determine that, in a particular case, competition
and the free-market system may be limited to
advance some other purpose.

Antitrust exemptions for the railroad industry -
and other long-standing exemptions and
immunities - do not appear to be justified by any
non-competition-related value. Instead, they
appear to be no more than “naked economic
protectionism,” adopted in a legal era that
considered economic protectionism in certain
industries to be socially beneficial - before the
consensus antitrust policy that has largely
governed antitrust enforcement in recent
decades. It is now appropriate to re-evaluate
whether statutory immunities and exemptions
are consistent with promoting efficiency and
consumer welfare.

The Section believes that these exemptions have
survived as long as they have because their
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benefits apply to small, concentrated interest
groups that receive substantial benefits - such as
railroads, ocean shipping carriers and
agricultural cooperatives. On the other hand, the
costs from such statutory exemptions are
generally passed on to individual consumers.
Thus, statutory exemptions from the antitrust
laws create an asymmetry of costs and benefits.
It is consumers that suffer the most from higher
prices, lower output, reduced quality and
reduced innovation.® While some shippers may
complain about railroad industry practices that
they allege violate the antitrust laws, consumers
are the biggest losers.

Courts have generally construed exemptions to
the antitrust laws narrowly, respecting
Congress’s desire “to strike as broadly as
[possible] in § 1 of the Sherman Act.”” While
Congress of course remains free to exempt
behavior from the reach of the antitrust laws, the
Section of Antitrust Law believes the onus of an
exemption’s ongoing justification ought to be on
those favoring its preservation and the Section
has supported including a sunset provision in
any new exemptions.®

That there should be a presumption against
antitrust exemptions is particularly true where an
industry is being deregulated, and there is
uncertainty as to whether activity is exempted
from regulation and is shielded from the antitrust
laws. If anything, activities exempted from
regulation should become subject to antitrust
scrutiny even if potentially subject to
re-regulation. Thus, the Section of Antitrust Law
supports repeal of remaining antitrust
exemptions for the railroad industry, completing
the industry’s transition to competition.

II. The Antitrust Modernization Commission
Recommends Dismantling Exemptions.

The Antitrust Modernization Commission Act of
2002° mandated the formation of a blue-ribbon
Commission appointed by the President and
majority and minority leadership of the House of
Representatives and the Senate. The AMC was
tasked with reviewing the country’s antitrust
laws to determine whether and how they should
be modernized.

The AMC, in 2007, reported that the economic
principles that guide antitrust law remain
relevant to and appropriate for the antitrust
analysis of industries in which innovation,
intellectual property and technological change

are central features. Properly interpreted, the
antitrust laws promote innovation and dynamic
efficiency as well as price competition, serving
consumer welfare in the global, high-technology
economy that exists today.'

Nonetheless, there are numerous industry-
specific areas where Congress has explicitly
stated that the antitrust laws do not apply.
Statutory exemptions exist for everything from
anti-hog-cholera serum to sports broadcasting.
The Section of Antitrust Law has chronicled these
exemptions in a monograph entitled Federal
Statutory Exemptions from Antitrust Law (2007).

During the course of the AMC study, the
Commission invited comment and held several
days of hearings addressing exemptions. The
AMC report advised:

Statutory immunities from the antitrust
laws should be disfavored. They
should be granted rarely, and only
where, and for so long as, a clear case
has been made that the conduct in
question would subject the actors to
antitrust liability and is necessary to
satisfy a specific societal goal that
trumps the benefit of a free market to
consumers and the U.S. economy in
general 1!

The AMC urged that even “[w]hen the
government decides to adopt economic
regulation, antitrust law should continue to
apply to the maximum extent possible, consistent
with that regulatory scheme [and] antitrust
should apply whenever regulation relies on the
presence of competition or the operation of
market forces to achieve competitive goals.”*?

The AMC specifically concluded that no
immunity should be granted to stabilize prices in
order to provide an industry with certainty and
predictability for purposes of investment or
solvency - one of the arguments sometimes made
in the railroad industry based on its need for
capital investment. The AMC noted that the
costs of price stability typically fall on consumers,
resulting in inflexibility that undermines
economic growth. Arguments that carriers need
an antitrust exemption to adopt practices such as
sharing equipment given the costs of investments
were also specifically rejected by the AMC.??
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III. Antitrust Exemptions in the Railroad
Industry.

A. Deregulation and the Role of the
Surface Transportation Board

Railroads today benefit from several antitrust
exemptions and immunities which are legacies of
a bygone era. The AMC advised that “[d]uring
the early part of the twentieth century, a belief
that certain industries [such as railroads] were
either “natural’ monopolies ... or were at risk for
‘excessive competition’” led to government
regulation of prices, costs, and entry into those
industries.” Thus, instead of relying on antitrust
laws to prevent unfair competition, regulatory
agencies were given responsibility for
monitoring competition. For more than a
hundred years, under the Interstate Commerce
Act of 1887, the Interstate Commerce
Commission (“ICC”) and later the Surface
Transportation Board regulated the railroad
industry. Technological changes and recognition
of the costs and market distortion of economic
regulation, however, have led to changes over
time."

The antitrust exemptions in the railroad industry
derive from the Transportation Act of 1920 under
which the ICC developed a plan for
consolidation,’ and the Reed-Bulwinkle Act of
1948 (passed over President Truman’'s veto),
under which the ICC approved rate bureaus."”
Even if, in a regulated environment where all
rates were subject to oversight, antitrust
exemptions may have made some sense,
deregulation has eroded the basis for continuing
exemptions. Pervasive regulation of the railroad
industry has been eliminated over the last 30
years. In 1976, Congress passed the Railroad
Revitalization and Regulatory Reform Act (the
“4R Act”), which reduced rate regulation and
provided carriers with some flexibility in setting
rates.’® The 1980 Staggers Rail Act further limited
the authority of the ICC, to regulate rates only for
traffic where insufficient competition existed to
protect shippers.” The 1995 Interstate Commerce
Commission Termination Act replaced the ICC
with the STB and further deregulated the
industry.?

The STB today has limited statutory authority,
inter alia, to resolve railroad rate and service
disputes involving traffic that is subject to the
agency’s jurisdiction and to review railroad
restructuring transactions, including line sales,
line constructions and line abandonment. In

addition, the agency oversees mergers between
railroads.” Under the ICC’s and the STB’s
administration and approval, however, the
number of large (or Class I) U.S. railroads has
dropped from sixty-three to seven, through a
series of mergers over the past four decades and
the agency’s stewardship of competition has been
challenged.”

B. Statutory and Judicially-Created
Exemptions and Immunities for
Railroads

While the railroad industry today is not immune
from all antitrust actions, the industry does
benefit from several express statutory and
judicially-created immunities from antitrust law,
which would be eliminated by the Railroad
Antitrust Enforcement Act. Specifically, the
industry today benefits from the following
antitrust exemptions:

Mergers and acquisitions are exclusively within
the purview of the STB. If approved by the STB,
they are exempt from challenge under Section 7
of the Clayton Act.?

The STB is also authorized to review line sales,
and its approval immunizes the transaction from
the antitrust laws.?

Certain STB-approved agreements relating to
leases, trackage rights, pooling arrangements,
and agreements to divide traffic, are exempted
from the antitrust laws to the extent necessary to
carry out the approved agreement.”

Railroads are also immune for certain rate-related
agreements approved by the STB, such as
agreements establishing rules governing charges
that one railroad must pay to use another’s
equipment.?®

Private parties may not obtain injunctive relief
under the antitrust laws against a common
carrier subject to STB jurisdiction.”

Conferences among railroads, shippers, labor,
consumer representatives and government
agencies may be convened by the Secretary of
Transportation, and discussions or agreements
entered into with the Secretary’s approval
through these conferences are exempted from
antitrust laws.?®
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The STB and not the FTC has authority to enforce
compliance with the Federal Trade Commission
Act against railroads and other common carriers
subject to STB jurisdiction.?”

Under the judicially-created Keogh Doctrine,®
railroads are immune from treble damages for
filed rates.

The Railroad Antitrust Enforcement Act would
eliminate these exemptions and place railroads
on an equal footing with most other industries.

IV. The Railroad Antitrust Enforcement Act.

The Railroad Antitrust Enforcement Act would
make a number of specific changes to current law
to limit existing antitrust immunities applicable
to the freight railroad industry. It would amend
the Clayton and Federal Trade Commission Acts,
as well as various sections of the federal
transportation code (Title 49), to eliminate most
of the antitrust exemptions and immunities that
now apply to the freight railroad industry. The
House bill would:

Make railroad mergers and acquisitions subject
to Section 7 of the Clayton Act;

Amend Section 16 of the Clayton Act to allow
private parties to seek injunctive relief against
railroads in federal courts under the antitrust
laws;

Add a new section to the Clayton Act providing
that district courts would no longer be required
to defer to the primary jurisdiction of the STB in
civil actions against a common carrier railroad;

Amend Section 11(a) of the Clayton Act to
remove the STB’s exclusive jurisdiction over rate
agreements and mergers involving railroads;

Amend Section 5 of the FTC Act to make
railroads subject to its provisions;

Amend the Clayton Act to overturn the
“filed-rate” or Keogh Doctrine, and allow treble
damages actions against railroads for antitrust
violations; and

Make conforming amendments to the STB statute
to remove antitrust exemptions for rate
agreements and exclusive jurisdiction for the STB
over railroad mergers and acquisitions.

Thus, while some rail shipments are already
subject to the antitrust laws - because they are
either under private contracts or exempted from
regulation - the proposed legislation would
extend antitrust coverage to the remaining freight
rail traffic.

A. Jurisdiction over Mergers and
Acquisitions

Importantly, the Railroad Antitrust Enforcement
Act would bring railroad mergers within the
ambit of Section 7 of the Clayton Act and
empower the Federal antitrust enforcement
agencies to sue to block acquisitions, the effect of
which may be substantially to lessen
competition.’® That change would be consistent
with the AMC’s recommendation that “even in
industries subject to economic regulation, the
antitrust agencies generally should have full
merger enforcement authority under the Clayton
Act.”®>  The AMC recognized that the
Department of Justice and Federal Trade
Commission regularly examine mergers and
acquisitions  notified pursuant to the
Hart-Scott-Rodino Act to determine whether
such proposed transactions may substantially
lessen competition, and the agencies apply the
same standards to all industries.

The STB would, however, continue to approve
mergers and acquisitions under its “public
interest” test. Thus, transactions would be
subject to dual review, as they are in certain other
industries, including transactions in the
telecommunications industry subject to Federal
Communications Commission (“FCC”) review
and oil and gas industries subject to Federal
Energy Regulatory Commission (“FERC”)
review. The 2008 House Report on the Act
suggests: “[plassage of the bill would subject
railroads to the same kind of concurrent
oversight by both a Federal enforcement agency
and a regulatory body found in other
partially-regulated industries.”*

The AMC identified only four industries in
which regulatory agencies still review proposed
transactions under a statutory “public interest”
standard, and where the agency can allow
transactions to proceed if it concludes “public
interest” benefits outweigh likely anticompetitive
effects. These industries include (1) certain
aspects of electricity and natural gas regulated by
FERC, (2) telecommunications/media regulated
by the FCC, (3) banking entities regulated by
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various banking agencies, and (4) railroads
regulated by the STB. In the first two industries -
electricity and telecommunications - the DO]J has
full enforcement authority to investigate and
challenge mergers, regardless of the agency’s
public interest review. In banking, the DO]J
provides its analysis to the banking agency, and
in practice the DOJ and the banking agencies
work closely together. While the banking agency
has authority to depart from the DOJ’s
recommendation, the DOJ can challenge the
banking agency’s decision in court.*

Only in the railroad industry does the regulatory
agency have complete discretion to ignore the
DOJ. While the STB by statute must give
“substantial weight” to the DO]J’s views, the STB
makes the final decision on whether to allow a
merger.® Indeed, in 1996, the STB approved the
merger of Union Pacific and Southern Pacific,
despite the DOT’s objections that the merger was
anticompetitive.®

The AMC recognized that concurrent merger
review by the antitrust agencies and a regulatory
agency can impose “significant and duplicative”
costs on both the merging parties and the
agencies, and can lead to conflicts between the
agencies. The AMC suggested that Congress
therefore periodically consider whether
regulatory agency review under the “public
interest” standard is necessary, or whether the
antitrust agency’s review under the Clayton Act
will adequately protect consumers’ interests.>”
The Section of Antitrust Law, too, is concerned
about the costs of dual enforcement, but
recognizing the federal antitrust agencies’
expertise in reviewing the competitive effects of
mergers and acquisitions, the Section endorses
federal antitrust agency review of future railroad
mergers and at least removing the STB’s
exclusive merger review authority.

B. The Filed-Rate Doctrine

The Railroad Antitrust Enforcement Act would
specifically ~abolish the judicially-created
“filed-rate” or Keogh Doctrine with respect to
railroads.®® Derived from the Supreme Court’s
1922 decision in Keogh v. Chicago & Northwestern
Railway, the doctrine prohibits private plaintiffs
from pursuing an antitrust action seeking treble
damages where the plaintiff is claiming that a
rate submitted to, and approved by, a regulator
resulted from an antitrust violation, such as
collusion among carriers. The Court reasoned
that only the regulatory authority could change

the rates, even if those rates were higher than
they might be due to a price-fixing conspiracy.*

The Keogh Doctrine was created at a time when
members of regulated industries were required
to file their proposed rates with the appropriate
regulatory agency.** The agency would then
review the rates to make sure they were fair and
reasonable. In Keogh, the Court held that an
award of treble damages was not available to a
private plaintiff who claimed that rates approved
by the regulatory agency violated antitrust
principles. While technically neither an
exemption nor an immunity, this doctrine
effectively protects railroads that file their rates
with the STB. Courts have applied the doctrine
to preclude antitrust claims where a tariff has
been filed with a regulatory agency regardless of
whether the agency has actually reviewed and
approved the rate.* The Supreme Court, in 1986,
suggested that a variety of factors “seem[ed] to
undermine” the doctrine’s continuing validity,
but nonetheless concluded it was for Congress to
determine whether to abolish it.*?

The AMC concluded that the time has come for
Congress to address the issue. It advised:
“Congress should evaluate whether the filed-rate
doctrine should continue to apply in regulated
industries and consider whether to overturn it
legislatively where the regulatory agency no
longer specifically reviews proposed rates.”*
The Section of Antitrust Law agrees that
deregulation within the rail industry, eliminating
STB review of most rates, has undermined the
Keogh Doctrine.  The proposed legislation
overruling the Keogh Doctrine in the railroad
industry is therefore consistent with the AMC’s
recommendation. While the Section believes
Congress should consider similar legislation in
other industries, the proposed legislation is a step
in the right direction, toward curtailing the
exemption.

C. Primary Jurisdiction

The Act would also remove any requirement that
federal district courts defer to the primary
jurisdiction of the STB in any civil antitrust action
against a railroad.* The doctrine of “primary
jurisdiction” is not an immunity. Rather, it
addresses the question of whether a court should
suspend resolution of some questions of fact or
law over which the court has jurisdiction, until
passed upon by the regulatory authority whose
jurisdiction encompasses the activity involved.
Such deference may occur when (1) resolution of
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the case involves complex factual inquiries
within the province of the regulatory body’s
expertise; (2) interpretation of administrative
rules is required; or (3) interpretation of the
regulatory statute involves a broad policy
determination within the special expertise of the
regulatory agency.”” The effect of a court
invoking the primary jurisdiction doctrine is
referral to the administrative agency and then
further court action. While the agency action
might be dispositive it will be reviewed by the
court applying antitrust standards. Such action is
distinct from a court making a finding of express
or implied immunity, in which case the agency
action would be reviewed on the standards set
forth in the regulatory statute, with deference to
the agency’s fact finding.

The Section of Antitrust Law supports the
proposed legislation, which would allow but not
require courts to defer to the primary jurisdiction
of the STB. District courts currently must defer to
the primary jurisdiction of the STB in civil actions
against railroads arising under the antitrust laws.
The Act would remove this limitation, and would
allow successful plaintiffs to recover treble
damages in appropriate circumstances.

D. Other Exemptions; Other Provisions
of the Legislation

The Railroad Antitrust Enforcement Act would
remove other exemptions as well. For instance,
the Act would allow private parties to sue
railroads under the antitrust laws for injunctive
relief by amending Section 16 of the Clayton Act,
which currently exempts common carriers
subject to STB regulation from injunctive relief in
private antitrust actions.* The Section of
Antitrust Law supports this change, and would
urge Congress to consider legislation, in addition
to this bill, to eliminate the exemption for other
common carriers subject to STB regulation.

The bill pending in the Senate would also remove
any exemption from FTC jurisdiction, so that the
FTC may enforce the Clayton Act and FTC Act
against railroads. The House bill is limited to
FTC jurisdiction under its “unfair method of
competition” authority, so that the agency could
not exercise consumer protection authority over
railroads.*

The Act would also eliminate exemptions from
the antitrust laws for leases, trackage rights
agreements and ratemaking agreements
approved by the STB.#® The legislation would

thereby give authority to the DOJ, FTC and State
Attorneys General to enforce the antitrust laws
with  respect to  such  transactions
notwithstanding any action taken by the STB.

The Section notes that both the Senate and House
bills contain provisions to protect conduct that
was previously exempted by the STB from
antitrust actions. The Senate bill, however,
would allow suits after 180 days, if previously
exempted conduct or a previously exempted
agreement continued after enactment of the
legislation. The House bill would make clear that
mergers and acquisitions consummated before
the bill’s enactment remain exempt and firms
that engaged in conduct previously exempted by
STB approval would have 180 days to
discontinue such conduct, and would only be
liable thereafter to the extent such conduct were
to continue.* The House bill would appear to
take a more sound approach, to avoid re-opening
long-consummated mergers.

The Section also notes that supporters of the Act
plead for a more competitive landscape in the
railroad industry, claiming that “the absence of
competition and apparent allocation of markets
have allowed railroads to preserve market share
even while eliminating performance guarantees
and dramatically raising prices.”® They assert
that current conditions often hold participants
“captive” -i.e,, they are forced to rely on a single
rail provider for their needs and are unable to
protect themselves “through normal business
negotiations.”>! The STB has been criticized for
allowing railroads to adopt so-called “paper
barriers” - when major railroads sell or lease
segments of their tracks to short line carriers
under contractual terms that indefinitely restrict
the ability of the short line to do business with
any other major connecting rail carrier - and to
refuse to provide their “captive” customers with
rates to points where the customer can gain
access to a competing railroad. Whether such
agreements and pricing practices have legitimate
business justifications or will be found to violate
the Sherman Act remains to be seen, but they will
be subject to scrutiny under the antitrust laws as
they would be in any other industry, under the
proposed legislation.

Conclusion

The Section of Antitrust Law believes that the
changing nature of the rail industry justifies a
corresponding change in the way allegedly
anticompetitive activity among railroads is
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addressed. The Section therefore supports
Congress’s decision to take a closer look at
railroad operations in light of the deregulation of
the industry.

The Section maintains its longstanding
disapproval of statutory exemptions and
immunities from antitrust laws and supports the
legislature’s consideration to reevaluate the Keogh
Doctrine and the role of antitrust agencies in
enforcing healthy competition within the rail
industry.

The Section appreciates the opportunity to
appear before the Subcommittee to discuss this
important issue.

! The Section of Antitrust Law has supported
repeal of antitrust exemptions in testimony
before the Antitrust Modernization Commission,
and has opposed other exemptions.  See
Comments to the Antitrust Modernization
Commission on General Immunities and
Exemptions, the Shipping Act Antitrust
Exemption and the McCarran-Ferguson Act and
Reports of the Section of Antitrust Law on the
Free Market Antitrust Immunity Reform Act of
1999, the Quality Health-Care Coalition Act of
1999, Antitrust Health Care Advancement Act of
1997, the Television Improvement Act of 1977,
the Major League Baseball Antitrust Reform Act
of 1997, the Curt Flood Act of 1996, and the Major
League Baseball Antitrust Reform Act of 1995 (all
available at www.abanet.org/antitrust).

2 See, e.g., Nat'l Soc’y of Prof’l Eng’rs v. United
States, 435 U.S. 679, 687-88 (1978) (“Congress,
however, did not intend the text of the Sherman
Act to delineate the full meaning of the statute or
its application in concrete situations The
legislative history makes it perfectly clear that it
expected the courts to give shape to the statute’s
broad mandate by drawing on common-law
tradition.”).

3 United States v. Topco Assoc., 405 U.S. 596, 610
(1972).

* Comments of the ABA Section of Antitrust Law
on General Immunities and Exemptions to the
Antitrust Modernization Commission at 3 (Nov.
30, 2005). See also Nat'l Soc’y of Prof'l Eng’rs v.
United States, 435 U.S. 679, 695 (1978) (“The
Sherman Act reflects a legislative judgment that

ultimately competition will produce not only
lower prices, but also better goods and services.
“The heart of our national economic policy long
has been faith in the value of competition.””)
(quoting Standard Oil Co. v. FTC, 340 U.S. 231, 248
(1951)).

5 Comments of the ABA Section of Antitrust Law
on General Immunities and Exemptions to the

Antitrust Modernization Commission at 6-7
(Nov. 30, 2005).

6]d. at 4-6.

7 Goldfarb v. Virginia State Bar, 421 U.S. 773, 787
(1975). One leading judge has argued: “[An
antitrust exemption is] special interest legislation,
a single-industry exception to a law designed for
the protection of the public. When special
interests claim that they have obtained favors
from Congress, a court should ask to see the bill
of sale. ... [Because] special interest legislation
enshrines results rather than principles . . . courts
read exceptions to the antitrust laws narrowly,
with beady eyes and green eyeshades.” Chicago
Prof’l Sports v. Nat'l Basketball Ass'n, 961 F.2d
667, 671-72 (7th Cir. 1992).

8 See ABA Antitrust Section Amended Comments
on the Shipping Act Antitrust Exemption at 3
(Mar. 17, 2006); Comments of the ABA Section of
Antitrust Law on General Immunities and
Exemptions to the Antitrust Modernization
Commission at 11-17 (Nov. 30, 2005).

9 Pub. L. No. 107-273, § 11054(h), 116 Stat. 1856,
1857 (2002).

10 AMC, Report and Recommendations (2007)
(hereafter AMC Report).

1 1d. at 335, Recommendation 57.
121d. at 338, Recommendation 63.

13 1d. at 351-52.

“1d. at 333.

51d.

16 Ch. 91 § 407, 41 Stat. 456, 482 (1920).
17.Ch. 491, 62 Stat. 472 (1948).

8 Pub. L. No. 94-210, 90 Stat. 31 (1976).
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19 Pub. L. No. 96-448, 94 Stat. 1895 (1980).
2 Pub. L. No. 104-88, 109 Stat. 803 (1995).

2149 US.C. §11324.

2 Testimony of Charles D. Nottingham,
Chairman, Surface Transportation Board, before
the Senate Judiciary Committee, Subcommittee
on Antitrust, Competition Policy and Consumer

Rights (Oct. 3, 2007).

249 U.S.C. §11321(a).

249 U.S.C. §10901(c).

»49U.S.C. §10706; 15 US.C. § 18.

2649 U.S.C. § 10706.

715 US.C. § 26.

%49 U.S.C. §333.

#15U.5.C. § 21(a).

3 Keogh v. Chicago & N.W. Ry., 260 U.S. 156
(1922). See also AMC Report, supra note 10, at 340
(“At the time this doctrine was created, members
of a regulated industry were typically required
to file their proposed rates with regulators who
reviewed the rates to ensure they were ‘fair and
reasonable.” In creating the doctrine in Keogh, the
Supreme Court explained that only the relevant
regulatory authority could change these rates,
even if the rate was higher than it otherwise
would be due to a price fixing conspiracy.”).

31 H.R. 233, Sec. 3.

32 AMC Report, supra note 10, at 341, 363-66.

* H.R. Rep. No. 110-860, at 6 (2008).

3 AMC Report, supra note 10, at 341-42, 363-64.
%49 U.S.C. § 11324(d).

% Union Pac. Corp., et al. - Control and Merger -
Southern Pac. Rail. Corp., 1S.T.B. 233 (1996), aff d

sub nom. Western Coal Traffic League v. Surface
Trans. Bd., 169 E.3d 775 (D.C. Cir. 1999).

3 AMC Report, supra note 10, at 342, 365-66,
Recommendation 74.  Other organizations
studying the interrelationships between
regulatory and antitrust review of mergers have
also recommended that antitrust agencies have
exclusive jurisdiction. See generally id. at 365
(discussing ~ recommendations  of  the
International Competition Policy Advisory
Committee and the Organization for Economic
Cooperation and Development).

% H.R. 233, Sec. 2.
39260 U.S. 156, 162-64 (1922).
% AMC Report, supra note 10, at 340.

1 See, e.g., California ex rel. Lockyer v. Dynegy,
Inc.,, 375 F.3d 831, 852-53 (9th Cir. 2003);
Utilimax.com, Inc. v. PPL Energy Plus, LLC, 378
F.3d 303, 306 (3d Cir. 2004).

#2Square D Co. v. Niagra Frontier Tariff Bureau,
Inc., 476 U.S. 409, 423 (1986).

# AMC Report, supra note 10, at 340-41, 362-63,
Recommendation 68.

#H.R. 233, Sec. 6.

# See Ricci v. Chicago Mercantile Exch., 409 U.S.
289 (1973).

4 H.R. 233, Sec. 5.
47S.146, Sec. 5; H.R. 233, Secs. 4, 7.

48 H.R. 233, Sec. 8. Pursuant to an amendment
adopted during the Senate Judiciary Committee’s
consideration of the bill in 2007, the bill reported
by the Senate Judiciary Committee would
continue to exempt railroad car pooling
arrangements approved by the STB from
antitrust scrutiny.

¥ H.R. 233, Sec. 9; S. 146, Sec. 8.

% Testimony of William L. Berg, President &
CEO, Dairyland Power Cooperative, before the
Senate Judiciary Committee, Subcommittee on
Antitrust, Competition Policy and Consumer
Rights (Oct. 3, 2007).
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>l Testimony of Ken Vander Schaaf, Director,
Supply Chain Mgmt.,, Alliant Techsystems
Ammunition & Energetics Systems, before the
Senate Judiciary Committee, Subcommittee on
Antitrust, Competition Policy and Consumer
Rights (Oct. 3, 2007).

Letter to the Honorable Hank Johnson, Jr.,
Chairman, Subcommittee on Courts and
Competition Policy, Committee on the
Judiciary, U.S. House of Representatives,
June 2, 2009

Dear Chairman Johnson:

Thank you again for inviting me to testify on
behalf of the American Bar Association Section of
Antitrust Law at your Subcommittee’s May 19,
2009 hearing on H.R. 233, the “Railroad Antitrust
Enforcement Act of 2009,” and for asking us to
respond in writing to questions raised during the
hearing. This letter responds on behalf of the
American Bar Association Section of Antitrust
Law! to the questions posed by Representative
Watt.

1. Would a change in language address concern
regarding the possibility that consummated mergers
might he challenged as a result of the legislation?

The Section of Antitrust Law agrees that mergers
and acquisitions consummated before enactment
of the Railroad Antitrust Enforcement Act should
not be subject to challenge under the antitrust
laws as a result of the legislation. We advised in
our written testimony that, in our view, “the
House bill would appear to take a more sound
approach, to avoid re-opening long-
consummated mergers.” The testimony
explained:

The section notes that both the Senate
and House bills contain provisions to
protect conduct that was previously
exempted by the STB from antitrust
actions. The Senate bill, however,
would allow suits after 180 days, if
previously exempted conduct or a
previously exempted agreement
continued after enactment of the
legislation. The House bill would

make clear that mergers and
acquisitions consummated before the
bill’s enactment remain exempt and
firms that engaged in conduct
previously exempted by STB approval
would have 180 days to discontinue
such conduct, and would only be liable
thereafter to the extent such conduct
were to continue. The House bill
would appear to take a more sound
approach, to avoid re-opening long-
consummated mergers.

Experience teaches that “unscrambling the eggs”
of consummated mergers is often very difficult
and time consuming. Once a merger takes place
and the companies’ assets and operations are
integrated and personnel and management are
shifted, retrained, or discharged, it can be
difficult, if not impossible, to reconstruct a viable,
divestable group of assets. That is one of the
principal reasons that Congress enacted the Hart-
Scott-Rodino Antitrust Improvements Act of
1976, Pub. L. No. 94-435, 15 U.S.C. § 18a, which
provides for premerger notification.? Even after
enactment of the HSR Act, the government can
obtain relief against consummated transactions.?
The balance is tipped against allowing such
challenges here, however, because the
transactions were lawful when consummated,
and the law should provide repose in these
circumstances.

On the other hand, conduct that continues after
an appropriate grace period after enactment of
the legislation should be subject to antitrust
challenge, even if previously approved by the
Interstate Commerce Commission or Surface
Transportation Board.  That may include
continued enforcement by railroads of perpetual
or long-term exclusivity provisions or non-
compete provisions, which may have been
adopted as part of trackage sales or leases to
short-line or regional railroads, referred to by
some as “paper barriers.” As noted in our
written testimony, whether such agreements
would be found to violate the Sherman Act
remains to be seen, but they should be subject to
scrutiny under the antitrust “rule of reason,”
considering such factors as each agreement’s
duration, alternatives available to customers, and
the business justification for the agreement.

The Senate bill, S. 146, reported by the Senate
Judiciary Committee on March 18, 2009,
provides, in Section 8(b)(1), that
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[a] civil action [under the antitrust
laws] may not be filed with respect to
any conduct or activity that occurred
prior to the date of enactment of the
Act that was previously exempted
from the antitrust laws . . . by orders of
the Interstate Commerce Commission
or the Surface Transportation Board
issued pursuant to law.

The Senate bill, however, also provides, in
Section 8(b)(2), that

[a] civil action or complaint described
in paragraph (1) may not be filed
earlier than 180 days after the date of
enactment of this Act with respect to
any previously exempted conduct or
activity or previously exempted agreement
that is continued subsequent to the
date of enactment of this Act.
(emphasis added.)

If this language were to become law, the fact that
a “previously exempted agreement” that is
continued, even without further conduct, might
be subject to challenge may leave ambiguity
whether a consummated merger might be subject
to challenge under the Senate bill. The Senate
bill, moreover, would appear to allow a challenge
to conduct that occurs within the first 180 days
after enactment, if filed after the 180-day grace
period expires. Companies would not be
provided any time to bring their conduct into
compliance with the antitrust laws after the bill
becomes law, and could be required to pay treble
damages for conduct during the first 180 days.

The language of the House bill varies in
important respects on these issues. The House
bill, H.R. 233, in Section 9(b), provides:

A civil action under [the antitrust
laws], may not be filed with respect to
any conduct or activity that -

(1) occurs before the expiration of the
180-day period beginning on the date
of enactment of this Act; and

(2) was exempted from the antitrust
laws . . . by an order of the Interstate
Commerce Commission or the Surface
Transportation Board issued before the
date of the enactment of this Act and
pursuant to law.

This language would require “conduct or
activity” to continue after the 180-day grace
period to be subject to antitrust liability.

We were asked whether replacing the word
“and” with “or” at the end of Section 9(b)(1)
would address the concern that a consummated
merger might be challenged after the 180-day
grace period. The Section of Antitrust Law
believes that change in H.R. 233 would go too far
insofar as it would forever immunize “conduct
or activity” that continues after the bill becomes
law, if exempted by an order of the ICC or STB
adopted before the bill becomes law. That
change could even immunize conduct initiated
after the bill becomes law.

We would suggest that if there continues to be
concern that the House bill might allow a
challenge to consummated mergers and
acquisitions, that the issue be addressed directly
by adding at the end of Section 9(b), the following
language:

In no event may a merger or
acquisition consummated before the
effective date of this Act, which was
exempted from the antitrust laws, as
defined herein, by an order of the
Interstate Commerce Commission or
the Surface Transportation Board
issued before the date of the enactment
of this Act and pursuant to law, be
challenged under the antitrust laws.

We would be pleased, of course, to work with the
staff of the Committee to review other language
that may address this same concern.

2. Is there a risk that railroads could face conflicting
obligations based on antitrust decisions in different
circuit courts?

The written testimony of the Section of Antitrust
Law supports treating the railroad industry like
other industries under federal antitrust law.
Companies in many industries that operate
nationally face some risk in our judicial system
of conflicting legal obligations, insofar as they
may be subject to suit wherever they transact
business or are present, and counsel regularly
advise clients on how to comply with the law
where there are arguably conflicting decisions in
different district or circuit courts. The judicial
system has a number of mechanisms to address
the potential for conflicts, including;:
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(1) transfer of venue for the
convenience of parties and witnesses
and in the interest of justice, under 28
US.C. § 1404, pursuant to which
actions may be transferred over the
plaintiff’s objection where related
proceedings against the defendant
have already been filed;

(2) transfer of cases with common
issues of law or fact to a single district
court for coordinated or consolidated
pretrial proceedings (i.e., multidistrict
litigation), pursuant to 28 U.S.C. § 1407,
where a defendant is sued in different
districts;

(3) principles of collateral estoppel and
res judicata;

(4) deference to rulings and deter-
minations of regulatory agencies, and
referral of questions coming within the
agency’s primary jurisdiction to the
agency; the proposed legislation would
allow (but not require) courts to defer
to the expertise of the STB, and the
Antitrust Section encourages courts to
do so when appropriate; and

(5) appeal to the U.S. Supreme Court to
resolve legal conflicts among the
circuits.

ElE I

If you have any additional questions, or if we can
be of any additional assistance to you and the
Subcommittee, please ask your staff to contact me
at (202) 842-8883 or Larson Frisby of the ABA
Governmental Affairs Office at (202) 662-1098.

Sincerely,
M. Howard Morse

! Please note that as was the case with my testi-
mony to the Subcommittee, the views expressed
in this letter are being presented on behalf of the
Section of Antitrust Law and not on behalf of the
entire American Bar Association.

2H.R. Rep. No. 1373, 94th Cong., 2d Sess. 8 (1976)
(“House Report”); S. Rep. No. 803, 94th Cong. 2d
Sess. 61 (1976) (“Senate Report”). See generally W.
Baer, Reflections on 20 Years of Merger Enforcement

Under the Hart-Scott-Rodino Act, Remarks Before
the Conference Board (Oct. 29, 1996), available at
http:/ /www ftc.gov/speeches/other/hsrspeec.
shtm#N_34_; K. Elzinga, The Antimerger Law:
Pyrrhic Victories?, 12 J. LAw & ECON. 43, 46-52
(1969).

3 See, e.g., Chicago Bridge & Iron Co. v. FTC, 534
F.3d 410 (5th Cir. 2008); FTC v. Whole Foods Mar-
ket, Inc., 533 F.3d 869 (D.C. Cir. 2008); Evanston
Northwestern Healthcare Corp., FTC Docket No.
9315 (Aug. 6, 2007). See also U.S. v. E.I. DuPont de
Nemours & Co., 353 U.S. 586 (1957) (challenging
DuPont’s acquisition of an interest in General
Motors approximately 30 years post-acquisition,
before enactment of the Hart-Scott-Rodino
Act).

Letter to the Honorable Hank Johnson, Jr.,
Chairman, Subcommittee on Courts and
Competition Policy, Committee on the
Judiciary, U.S. House of Representatives,
June 23, 2009

Dear Chairman Johnson:

This letter responds on behalf of the American
Bar Association Section of Antitrust Law (the
“Section”)! to your letter of June 5, 2009 asking us
to address questions from Representative Charles
A. Gonzalez as a follow up to the Subcommittee’s
May 19, 2009 hearing on H.R. 233, the “Railroad
Antitrust Enforcement Act of 2009.”

We previously responded, on June 2, to questions
posed by Representative Melvin L. Watt during
the hearing to which we were asked to provide
written responses. We are pleased to have the
opportunity to respond to the additional
questions posed by Representative Gonzalez. In
order to facilitate your review of these answers,
we have included the questions below, followed
by responses to the extent that we are authorized
to respond consistent with Section policies.

1. Much of the discussion surrounding H.R. 233 has
focused on the number of Class I railroads serving the
country and questions of competition amongst them.
Freight transportation, however, is not unique to the
railroad industry. How should the competition
railroads face from the trucking, shipping, and other
industries factor into calculations about market power
and alleged anticompetitive practices? Would the
application of antitrust laws as proposed under H.R.
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233 adequately take this inter-industrial competition
into account?

Competition that railroads face from trucking,
shipping, and other industries should be taken
into account in any antitrust analysis. That issue
should be examined in defining the relevant
market, which is often a critical issue in antitrust
cases.

The Supreme Court explained in Brown Shoe v.
United States,

[tThe outer boundaries of a product
market are determined by the
reasonable interchangeability of use or
the cross elasticity of demand between
the product itself and substitutes for it.

370 U.S. 294, 325 (1962). The Court, in United
States v. E.I. DuPont de Nemours & Co., explained,

where a product is controlled by one
interest, without substitutes available
in the market, there is monopoly
power. . . . [W]here there are market
alternatives that buyers may readily
use for their purposes, illegal
monopoly does not exist merely
because the product said to be
monopolized differs from others.

351 U.S. 377, 394 (1956). In considering
reasonable interchangeability, the courts will
consider a variety of evidence, including industry
and public perception, customer views of
interchangeability, and the relationship between
prices and sales, in addition to differences in
prices and physical characteristics of products
and services.

Discussing geographic market issues, which are
“essentially similar,” the Court in Brown Shoe
explained that “Congress prescribed a pragmatic,
factual approach to the definition of the relevant
market and not a formal legalistic one.” The
market must, therefore, both “correspond to the
commercial realities” of the industry and “be
economically significant.” 370 U.S. 294, 336-37
(1962).

Under the Government’s Merger Guidelines, the
Department of Justice and Federal Trade
Commission define a relevant market by
considering whether a hypothetical monopolist
“likely would impose . . . a small but significant
and non-transitory” price increase, generally a

price increase of five percent lasting for the
foreseeable future. In considering the likely
reaction of buyers to a price increase, the
government takes into account evidence such as
whether buyers have shifted or considered
shifting in response to relative changes in price
or other competitive variables, whether sellers
base business decisions on the prospect of buyer
substitution, and the timing and cost of
switching.

The market definition in any particular antitrust
case involving railroads will turn on the specific
facts, considering the origin, destination, and
commodities at issue, and the alternatives
available to customers. To the extent that
railroads face competition from trucking,
shipping, and other industries, that competition
should factor into the relevant market definition.
H.R. 233 would subject the railroad industry to
the nation’s antitrust laws, but it would not alter
fundamental antitrust analysis as applied to
railroads. As such, inter-industrial competition
with railroads should be taken into account.

a. The report Mr. Cooper submitted for the
record makes much of the fact that STB uses
a pricing standard based on the “cost for the
shipper to build a stand-alone railroad.”
What barriers prevent shippers from doing
just that? Or other companies from building
short-lines that would connect captive
shippers to an interchange point where
competition might begin?

The Section of Antitrust Law does not have the
expertise to identify specific barriers to shippers
or other railroads building stand-alone or short-
line railroads. Such barriers, which likely vary
on different routes, may include the availability
of land, environmental permitting, licensing
requirements, sunk capital costs, and a large
minimum scale of operations for efficient
production, which individually or collectively
may make entry expensive, difficult, and time
consuming,.

The Section has not adopted a position regarding
the appropriate pricing standard that the STB
should use in determining whether a railroad’s
rates should be regulated. We note, however,
that setting prices for a contract by regulation
based on the “cost of the shipper to build a stand-
alone railroad” may allow the exercise of market
power if the asset may last longer than the length
of the contract or if the asset is used to serve
multiple shippers, and the Section believes
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generally that consumers are best served when
rates are set through competitive forces protected
by the antitrust laws rather than regulation.

b. Mr. Hemmer mentioned several times the
fact that H.R. 233 makes changes to
regulatory and antitrust policy just for
railroads. If the same policies were applied
universally, would they be less objectionable
to Union Pacific? If they are just and
appropriate changes, is it not appropriate to
enforce them, even if only on the one
industry?

The Section testimony specifically “encourage[d]
Congress to move forward quickly to dismantle
the antitrust exemption for the railroad industry,
through the Railroad Antitrust Enforcement Act,
and to consider additional legislation to eliminate
antitrust exemptions applicable to other
industries.” The Section endorses the Antitrust
Modernization Commission recommendation
that antitrust exemptions should be granted
“only where, and for so long as . . . is necessary to
satisfy a specific societal goal that trumps the
benefit of a free market to consumers and the U.S.
economy in general.” The Section supports the
elimination of exemptions that can no longer be
justified, and the proposed legislation is an
appropriate step in that direction.

2. We have discussed situations in which a shipper is
captive to one railroad that controls, e.g., the sole rail
line that runs to its plant. Are there now or have there
been cases in which a shipper is captive to two
railroads, e.g., if a single carrier serves the mine and
another sole carrier serves the factory? If so, how were
those transactions accomplished? If not, is this a
plausible situation and how might the question of rates
be resolved, whether under current standards or if
H.R. 233 should be passed.

The Section of Antitrust Law does not have the
expertise to address whether the case described
in the question exists in the railroad industry. In
most circumstances, however, we suspect that
where a producer or a customer is captive to a
railroad, that such producer may have alternative
customers (that are not captive to a railroad) and
such customers may have alternative suppliers
(that are not captive).

In general, economics teaches that two
consecutive monopolists will together charge a
price that is higher than a single monopolist
because of the problem of “double

marginalization.” It may therefore be efficient to
allow monopolists to merge or form a venture to
charge a single monopoly price. On the other
hand, a single monopoly may prevent
competition from developing over time because a
prospective competitor would have to enter into
both markets rather than only one market.
Allowing interconnections with monopoly local
service providers and encouraging competition
over long distance, at least in the
telecommunications industry, has led to lower
rates and enhanced services for consumers. We
have also seen markets once perceived to be
natural monopolies, such as local telephone and
cable television service, face competition in recent
years.

Since the 1980 Staggers Rail Act, the Interstate
Commerce  Commission and  Surface
Transportation Board have had authority to
regulate rates only for traffic where insufficient
competition exists to protect shippers. As
explained in our testimony, allowing an antitrust
exemption is particularly troubling where an
industry is being deregulated, and there is
uncertainty as to whether activity is exempted
from regulation.

L I

We again thank the Subcommittee for the
opportunity to present our views. If you have
any additional questions, or if we can be of any
additional assistance to you and the
Subcommittee, please ask your staff to contact me
at (202) 842-8883.

Sincerely,
M. Howard Morse

! Please note that as was the case with my
testimony to the Subcommittee and our June 2
letter, the views expressed in this letter are being
presented on behalf of the Section of Antitrust
Law and not on behalf of the entire American Bar
Association.
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TESTIMONY TO CONGRESSCONCERNING
THE HEALTH INSURANCE INDUSTRY ANTITRUST
ENFORCEMENT AcT OF 2009, H.R. 3596

Statement of Ilene Knable Gotts, Chair,
ABA Section of Antitrust Law, on behalf of
the American Bar Association before the
Subcommittee on Courts and Competition
Policy Judiciary Committee, U.S. House of
Representatives, concerning H.R. 3596, The
Health Insurance Industry Antitrust
Enforcement Act of 2009 - October 8, 2009

the

Mr. Chairman and Members of

Subcommittee:

My name is Ilene Gotts, and I am the Chair of the
Section of Antitrust Law of the American Bar
Association and a partner at the law firm of
Wachtell, Lipton, Rosen & Katz. I appreciate the
opportunity to present the views of the American
Bar Association on H.R. 3596, “The Health
Insurance Industry Antitrust Enforcement Act of
2009.” I am appearing on behalf of the American
Bar Association, and my testimony here today
reflects the position of the American Bar
Association on this legislation. At the outset, let
me first make clear that my testimony today is
limited to this legislation; I am not addressing
any of the larger health care issues and health
care legislation currently before Congress,
notwithstanding that this particular legislation is,
to some extent, related to these broader issues.

The American Bar Association has repeatedly
embraced the view that industry-specific
exemptions from the antitrust laws are rarely
justified, and that evidence that the exemption
results in consumer benefit should exist to justify
any such exemptions.

The underlying rationale for the American Bar
Association’s position - sometimes expressed
and sometimes implied - is that the Sherman Act
has served the nation well for nearly 120 years
because it is a simple and very flexible statement
of competition policy that is interpreted by the
courts based on the facts and circumstances of
each particular case. This flexibility eliminates, in
most cases, the need for industry-specific
exemptions. Moreover, the benefits of these
exemptions rarely outweigh the potential harm

imposed on society by the loss of competition
resulting from such exemptions, and often are
not necessary to limit the risk of deterring
procompetitive conduct. In short, the objectives
and goals of these exemptions frequently can be
achieved in a manner consistent with established
antitrust principles and enforcement policy, thus
rendering the exemptions unnecessary.

Consistent with these general principles, the
American Bar Association has testified in support
of McCarran-Ferguson reform in the past, most
recently in June of 2006, in testimony before the
Senate Judiciary Committee. Don Klawiter, the
Chair of the Section of Antitrust Law of the ABA
at that time, provided that testimony. At that
time, the ABA expressed the view that the
McCarran-Ferguson Act’s antitrust exemption
should be repealed for the entire insurance
industry - not just with respect to the health
insurance and medical malpractice insurance
industries, as H.R. 3596 would do - and replaced
with a series of “safe harbor” protections for
certain forms of collective insurer conduct that
were unlikely to cause anticompetitive harm to
consumers. To the extent that H.R. 3596
constitutes a first step in this direction, by
repealing the antitrust exemption for these two
types of insurance, the American Bar Association
would support legislation along the lines of H.R.
3596, but only if it were amended to provide safe
harbors for certain procompetitive conduct as set
forth in our attached ABA policy.

As ljust indicated, the American Bar Association
position on McCarran is not new; over the last
twenty years the ABA has consistently
maintained that the McCarran-Ferguson Act
should be repealed and replaced with certain
“safe harbor” protections that I will outline
below. The American Bar Association’s position
- then and now - is that McCarran should be
repealed and replaced by a series of safe harbor
protections for certain insurance industry
conduct. For all other conduct, the American Bar
Association position is that the insurance
industry should be subject to the same antitrust
rules as other industries.
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Before addressing some of the specifics of the
proposed bill, I believe that a brief historical
review of the origins of the McCarran-Ferguson
Act is helpful.

Why do we have an antitrust exemption for the
insurance industry? In the latter half of the 19th
century, dramatic growth in the fire insurance
industry led to increased interest by the states in
the regulation and taxation of insurance
companies. In response, insurance companies,
seeking to avoid such regulation, challenged the
states’ authority to regulate the insurance
industry, contending that such regulation
constituted a violation of the Commerce Clause.
However, in Paul v. Virginia, 75 U.S. (8 Wall.) 168
(1868), the United States Supreme Court rejected
the insurers’ position, holding that the
Commerce Clause did not preclude the states
from regulating insurers.

In the wake of the Paul decision, state regulation
of insurance increased significantly. Then, in
1944, the United States Supreme Court, in United
States v. South-Eastern Underwriters Ass'n, 322 U.S.
533 (1944), effectively overruled Paul, holding
that insurance was interstate commerce and
therefore subject to federal regulation. In
response, the very next year, Congress enacted
the McCarran-Ferguson Act, 15 U.S.C. § 1011 et
seq., seeking to ensure that the regulation of the
insurance industry remained principally the
province of the states.

The Act provides the insurance industry
generally - not just health insurers and medical
malpractice insurers - with a limited exemption
from the federal antitrust laws. Specifically, the
McCarran-Ferguson Act exempts conduct if that
conduct (1) constitutes “the business of
insurance,” (2) is “regulated by State Law,” and
(3) does not amount to an “agreement to boycott,
coerce, or intimidate, or act of boycott, coercion,
or intimidation.” All three prongs of the
McCarran-Ferguson Act must be satisfied for the
exemption to attach to an insurer’s conduct.

In determining whether conduct qualifies as “the
business of insurance” under the McCarran-
Ferguson Act’s first prong, the courts have
considered (1) whether the activity has the effect
of transferring or spreading a policyholder’s risk;
(2) whether the activity is an integral part of the
policy relationship between insurer and insured;
and (3) whether the activity is limited to entities
within the insurance industry. See Union Labor

Life Ins. Co. v. Pireno, 458 U.S. 119 (1982); Group
Life & Health Ins. Co. v. Royal Drug Co., 440 U.S.
205 (1979). Notably, no single factor is
determinative on this issue.

As to the second prong, courts have held that an
activity is regulated by state law if the insurer is
subject to general state regulatory standards. In
addition, the quality of the regulatory scheme, or
its enforcement, does not influence the
availability of the exemption. Hartford Fire Ins.
Co. v. California, 509 U.S. 794 (1993).

Finally, with respect to the third prong, the
Supreme Court held in Hartford Fire that a
boycott occurs, thus subjecting insurer conduct
to the federal antitrust laws, when a refusal to
deal is designed to pursue an objective
“collateral” to the terms of the transaction in
which the refusal to deal occurs.

With this as background, nearly twenty years ago
the American Bar Association formed a
commission to study, among other things, the
important policy issues associated with the
application of the U.S. antitrust laws to the
business of insurance. Following two years of
discussion and debate, the ABA adopted a
resolution recommending the repeal of the
McCarran-Ferguson exemption to the antitrust
laws, to be replaced by a series of safe harbors
defining certain categories of exempt conduct.
The safe harbors are not intended to alter existing
antitrust policy; rather, they are intended to serve
the important objective of deterring private
litigation that might, post-exemption, challenge
conduct that, in the unique circumstances of the
insurance industry, may actually promote
competition. The ABA’s recommendation, which
is attached to this statement for your
convenience, recognizes the benefits of safe
harbors for the following conduct by insurance
companies:

(1) Insurers should be authorized to
cooperate in the collection and
dissemination of past loss-experience
data so long as those activities do not
unreasonably restrain competition, but
insurers should not be authorized to
cooperate in the construction of
advisory rates or the projection of loss
experience into the future in such a
manner as to interfere with competitive
pricing.
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(2) Insurers should be authorized to
cooperate to develop standardized
policy forms to simplify consumer
understanding, enhance price
competition and support data
collection efforts, but state regulators
should be given authority to guard
against the use of standardized forms
to unreasonably limit choices available
in the market.

(3) Insurers should be authorized to
participate in  voluntary joint-
underwriting agreements and in
connection with such agreements to
cooperate with each other in making
rates, policy forms, and other essential
insurance functions, so long as these
activities do not unreasonably restrain
competition.

(4) Insurers participating in residual
market mechanisms should be
authorized in connection with such
activity to cooperate in making rates,
policy forms, and other essential
insurance functions so long as the
residual market mechanism is
approved by and subject to the active
supervision of a state regulatory
agency.

(5) Insurers should be authorized to
engage in any other collective activities
that Congress specifically finds do not
unreasonably restrain competition in
insurance markets.

These safe harbors are intended to protect
legitimate procompetitive joint activity by
insurers while still subjecting the insurance
industry to the antitrust rule of law. While much,
if not all, of the safe harbor conduct would be
permissible or even encouraged under current
antitrust precedent, the idea of the safe harbors
is to remove all doubt, and hence to discourage
private suits challenging such procompetitive
conduct.

Turning back now to H.R. 3596, the American Bar
Association would support legislation along the
lines of H.R. 3596, but only if it is amended to
provide safe harbors that are procompetitive.
The American Bar Association believes that the
safe harbor provisions outlined above, that have

been included in several other McCarran repeal
proposals over the years but are not contained in
H.R. 3596, are necessary amendments to the
legislation.

In addition, while the American Bar Association’s
view is that the insurance industry should not be
subject to an antitrust exemption, it should not be
subject to a more rigorous antitrust standard than
the rest of American industry either. While I do
not believe that the bill’s intention is to impose
more demanding antitrust standards on the
insurance industry than other industries, the
bill’s broad prohibition on “price fixing,” “bid
rigging” and “market allocations” could
potentially be read to condemn activity that
would be otherwise permissible under the
antitrust laws. Specifically, some activities that
might be characterized as “price fixing” or
“market allocation” could have procompetitive
justifications that would make them permissible
under current antitrust doctrine. For example,
the antitrust laws  generally  permit
manufacturers to set exclusive territories for their
downstream distributors, even though such
conduct could be construed as a vertical “market
allocation.” These terms have very specific
meanings in the existing case law interpreting the
Sherman Act, and it should clearly not be the
intent of this legislation to place a greater burden
on the insurance industry than on other
industries. The safe harbors that the American
Bar Association supports help to ensure against
this result, but further clarification on this point
would also be beneficial.

Thank you for the opportunity to appear before
you today to present the views of the American
Bar Association on this legislation. The American
Bar Association believes strongly that
competition in the insurance industry can be
enhanced, consistent with necessary joint
activities, to the benefit of all segments of our
society.

I would be happy to answer any questions you
may have.
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Resolution Adopted By The
American Bar Association
House of Delegates
February 1989

BE IT RESOLVED, That the American Bar
Association adopts the following recommendation:

1) The current McCarran-Ferguson exemption to
the antitrust laws should be repealed and
replaced with legislation containing the
following features:

activity to cooperate in making rates,
policy forms, and other essential
insurance functions so long as the
residual market mechanism is
approved by and subject to the active
supervision of a state regulatory
agency.

(6) Insurers should be authorized to
engage in such other collective
activities that Congress specifically
finds do not unreasonably restrain
competition in insurance markets.

(1) Insurers should be made subject to
general antitrust laws but provided
with authorization to engage in
specified cooperative activity that is
shown to not unreasonably restrain
competition in the industry.

(2) Insurers should be authorized to
cooperate in the collection and
dissemination of past loss experience
data so long as those activities do not
unreasonably restrain competition but
should not be authorized to cooperate
in the construction of advisory rates or
the projection of loss experience into
the future in such a manner as to
interfere with competitive pricing.

(3) Insurers should be authorized to
cooperate to develop standardized
policy forms in order to simplify
consumer understanding, enhance
price competition and support data
collection efforts, but state regulators
should be given authority to guard
against the use of standardized forms
to unreasonably limit choices available
in the market.

(4) Insurers should be authorized to
participate  in  voluntary joint
underwriting agreements and in
connection with such agreements to
cooperate with each other in making
rates, policy forms, and other essential
insurance functions so long as these
activities do not unreasonably restrain
competition.

(5) Insurers participating in residual
market mechanisms should be
authorized in connection with such

(7) State regulation of insurance rates
should not exempt insurers from the
antitrust laws under the state action
doctrine, except as specified in
Recommendation B.1(1) to B.1(6).
Other non-rate regulation by a state
should not exempt insurers from the
antitrust laws unless that regulation
satisfies the requirements of the state
action doctrine and the regulation is
shown to not unreasonably restrain
competition.

2) States should retain the authority to regulate the
business of insurance. The federal government
should defer to state regulation except in those
unusual circumstances where the regulatory
objective can only be effectively accomplished
through federal involvement.
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E &I CASE LAW UPDATE

Capper-Volstead

In re Mushroom Direct Purchaser Litigation, 621 F.Supp.2d 274 (E.D. Pa. 2009)

The Eastern District of Pennsylvania ruled earlier this year on Capper-Volstead immunity in In re
Mushroom Direct Purchaser Antitrust Litigation, Master File 06-0620. On March 26, 2009, Judge Thomas
O’Neill denied Capper-Volstead immunity to the Eastern Mushroom Marketing Cooperative, Inc.
(“EMMC”), and other defendants, including, significantly, non-growers. The court also granted the
plaintiffs’cross-motion for summary judgment with respect to Capper-Volstead immunity.

Procedural History

The action was filed by direct purchasers of mushrooms following resolution of an action filed against
the EMMC by the Department of Justice. The action by the DOJ was filed after an eighteen-month
investigation and was resolved by a final judgment nullifying certain deed restrictions and requiring
the EMMC to impose no similar restrictions for a period of ten years. The final judgment in that
action apparently also found that the EMMC was properly formed under the Capper-Volstead Act,
which certain defendants attempted to employ in the civil action asserted by the direct purchasers.
They were unsuccessful, as the final judgment specifically provided that it would have no effect in
any subsequent action brought against the defendants.

The direct purchasers brought a consolidated class action (consolidating seven separate class actions
and one non-class action), ten months after final judgment in the DOJ action. The consolidated action
was brought against the EMMC, 37 members of the EMMC, officers and affiliates of members and
other unidentified members and co-conspirators. The appropriate inclusion of affiliated non-growers
was significant as it was the primary reason that Capper-Volstead immunity was denied

The consolidated action sought treble damages and injunctive relief for what the court described as
“alleged violations of the anticompetitive conspiracy,” and also monopolization and attempted
monopolization under the Sherman Act, as well as unlawful acquisition under the Clayton Act. The
court had previously dismissed the claims for monopolization and attempted monopolization against
individual defendants, although no explanation was provided in the decision. The court ordered
phased discovery limited to the Capper-Volstead immunity claim at the outset, although it
acknowledged that the discovery would unavoidably overlap into other aspects of the case as well.
The decision at issue resulted from cross-motions for summary judgment of the Capper-Volstead
immunity issue.

The Capper-Volstead Act

The Capper-Volstead Act is codified at 7 U.S.C. § 291, and is an extension of the partial antitrust
immunity for agricultural cooperatives provided in Section 6 of the Clayton Act. The Act has been
recognized by the Supreme Court as representing congressional intent to immunize agricultural
cooperatives among growers, including the right to set common prices. Md. & Va. Milk Producers
Ass'ns v. United States, 436 U.S. 816 (1960). The relevant provision of the Act states:

Persons engaged in the production of agricultural products as farmers, planters,
ranchmen, dairymen, nut or fruit growers may act together in associations, corporate
or otherwise, with or without capital stock, in collectively processing, preparing for
market, handling, and marketing in interstate and foreign commerce, such products
of persons so engaged. Such associations may have marketing agencies in common;
and such associations and their members may make the necessary contracts and
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agreements to effect such purposes: Provided, however, That such associations are
operated for the mutual benefit of the members thereof.

7U.S.C. § 291.

The cooperative and resulting immunity is strictly for growers of agricultural products, not other
elements of the supply chain. Vertical integration is strictly prohibited. Similar to the test for
complete diversity, the Supreme Court has held that the presence of even one non-grower member
in the cooperative can destroy statutory immunity for all members. Nat’l Broiler Marketing Ass'n v.
United States, 362 U.S. 248 (1977). The case law refers to this as the “infiltrating middleman.” Case-
Swayne Co. v. Sunkist Growers, 389 U.S. 384 (1967). Also, to obtain immunity, the cooperative must
follow certain operational constraints which appear designed to limit the power of any single member
to dictate affairs, as well as the profitability of the enterprise. The latter restraint applies to dividends
distributed, and, in combination with mandated shared governance should serve to limit the incentive
to raise prices too greatly, even with price-fixing immunity.

To be eligible for Capper-Volstead immunity, the cooperative must meet four conditions:

1) all of the members of the cooperative are producers of agricultural products; 2)
each member of the cooperative only gets one vote regardless of its size; 3) the
cooperative “does not pay dividends on stock or membership capital in excess of 8
per centum per annum”; and 4) at least 50% of the products dealt with by the
cooperative are products of its members.

In ve Mushroom Direct Purchaser Antitrust Litigation, 621 F.Supp.2d at 283, n. 8.

In this case, it appears that the EMMC would meet those conditions. However, at least one member
was a distributor, not a grower. That distributor had shared ownership and operation with a member
grower, but the court found that inclusion disqualifying for Capper-Volstead purposes, especially
since this one commonly-owned grower/ distributor appeared to exercise significant influence. There
were other allegations of non-grower membership as well, but the court found it unnecessary to
consider them because of the single significant non-grower that was a member.

Also, there was significant largely uncontroverted evidence of price-fixing conspiracies with other
distributors that shared certain ownership with growers. Under those circumstances, the court denied
Capper-Volstead immunity.

[Thanks to Richard Fueyo]

Filed Rate Doctrine

Dolan v. Fidelity National Title Insurance, Case No. 2:08-CV-00466, (E.D.N.Y. June 17,
2009)

In re California Title Insurance Antitrust Litigation, No. C 09-01341 JSW, 2009 WL
1458025 (N.D. Cal. May 21, 2009)

Last year, the title insurance industry was hit with a flurry of class action lawsuits accusing
participants of conspiring to raise rates for title insurance. The initial action, Dolan v. Fidelity National
Title Insurance, was filed in the Eastern District of New York, and alleged that the largest title insurers
in the state had conspired to obtain approval from the State Insurance Department for title insurance
rates that were excessive. Subsequently, cases were filed in other states making the same type of
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claim - that state regulators had been misled by the title insurers about their true costs when
approving the title insurers’ rates - and cases were also brought in states in which the title insurers’
rates were not subject to regulatory approval, with the plaintiffs contending that the title insurers
had agreed on rates for those other states when participating in rate-setting activities authorized in
those states in which their rates had to be approved. But two recent favorable rulings for the
defendants, one in New York and another in California, may spell the end for this industry-shaking
litigation.

The most significant ruling was issued in the Dolan case by Judge Thomas Platt, in the Eastern District
of New York. On June 17, Judge Platt ruled that plaintiffs’ claims were barred, as a matter of law, by
the filed rate doctrine. As Judge Platt explained, “The filed rate doctrine is a principle of federal and
state law that recognizes the unsuitability of a court in determining ‘reasonable’ rates, giving
deference to regulatory agencies that have been designed by legislatures for the specific purpose of
setting uniform rates.” Dolan, Case No. 2:08-CV-00466, slip op. at 3 (E.D.N.Y. June 17, 2009). The
doctrine traces its origin to the U.S. Supreme Court’s 1922 decision in Keogh v. Chicago & Northwestern
Railway, 260 U.S. 156 (1922), in which the Court affirmed the dismissal of a shipper’s antitrust claim
against interstate freight carriers, even if they were the product of an unlawful conspiracy, because
the Interstate Commerce Commission had approved the rates as “reasonable and nondiscriminatory.”
As Judge Platt further explained, the doctrine serves two objectives: first, it serves to ensure that the
courts do not “substitute [their] judgment as to reasonable rates for that of an agency with specialized
knowledge of the area,” and second, it prevents regulated companies from engaging in price
discrimination between ratepayers.

As Judge Platt noted, under New York law, title insurers are required to file their rates with the
Insurance Department, and the Insurance Department reviews and approves the rates before they can
become effective. In addition, New York law also authorizes the creation of rate service organizations,
and permits title insurers to make their filings through such organizations, which is what had
occurred. Judge Platt further noted that the rates challenged by the plaintiffs had all been expressly
approved by the state as being not “excessive, inadequate or unfairly discriminatory.”

In response, plaintiffs maintained that the defendants had provided the Insurance Department with
skewed information about their costs, causing the Insurance Department to approve rates that would
not have been approved had the Insurance Department known the full facts and circumstances.
Specifically, plaintiffs alleged that the title insurers had inflated the costs they had reported to the
Insurance Department by paying excessive referral fees to affiliated companies and that, for this
reason, the Insurance Department was unable to determine whether the title insurers” proposed rates
were actually reasonable. In support of that claim, plaintiffs alleged in their complaint that New
York residents paid some of the highest rates for title insurance in the country.

Notwithstanding plaintiffs” argument, Judge Platt unequivocally sided with the defendants. Judge
Platt noted that, regardless of plaintiffs” allegations about defendants” misconduct, “fraud or other
unlawful conduct by the defendant does not preclude the application or effect of the filed rate
doctrine.” Id. Moreover, as Judge Platt explained, a fraud exception to the filed rate doctrine has been
considered and previously rejected by the courts, and “would be inconsistent with the policy behind
the filed rate doctrine,” because it would “be the equivalent of a court deciding what rates are
reasonable, which in turn would unduly subvert the regulating agencies” authority.” Accordingly,
finding that the filed rate doctrine controlled, Judge Platt dismissed plaintiffs’ claims with prejudice.

Only weeks earlier, the title insurance industry defendants also obtained a favorable result from
Judge Jeffrey White of the Northern District of California on related price fixing claims. In that case,
In re California Title Insurance Antitrust Litigation, the plaintiffs alleged that the defendants’
participation in the rate-setting activities on the east coast (where their rates were required to be filed
and approved) had provided defendants with an opportunity to discuss setting title insurance rates
in California (where rates are not approved by the state), and that defendants’ rates in California
were set at a level that was consistent with a claim of unlawful conspiracy.
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Judge White, however, rejected plaintiffs’ argument in that case, too, holding that plaintiffs’
allegations failed to satisfy the pleading requirements set forth by the Supreme Court’s 2007 decision
in Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007), which requires “enough facts to state a claim
for relief that is plausible on its face,” and not merely conceivable. Specifically, Judge White held
that defendants’” participation in rate-setting organizations in other states “may have provided
defendants the opportunity to discuss setting rates in California, but opportunity, without more, is
not a plausible basis to suggest a conspiracy.” In re California Title Ins. Antitrust Litig., No. C 08-01341
JSW, 2009 WL 1458025, at *5 (N.D. Cal. May 21, 2009). In addition, Judge White further noted that
plaintiffs” allegation of parallel conduct by the defendants was similarly insufficient, by itself, because
“it is a common reaction of firms in a concentrated market.” Id. at *6. Thus, noting that plaintiffs’
complaint failed to allege any details about specific meetings at which California rates were allegedly
discussed (including, for example, who attended such meetings, when they took place, and what was
discussed), Judge White held that plaintiffs” “allegations regarding the rate setting organizations,
taken together with the “plus factors” identified by plaintiffs, do not ‘nudge their claims across the line
from conceivable to plausible.” Id. at *7. Consequently, Judge White dismissed plaintiffs” claims
but, unlike in the New York case, Judge White granted plaintiffs leave to amend their complaint.

[Thanks to James Burns]

McCray v. Fidelity National Title, No. 08-775, 2009 WL 2170694 (D. Del. July 15, 2009)

The United States District Court for Delaware recently addressed the application of the filed rate
doctrine in the context of a motion to dismiss. In McCray v. Fidelity National Title, No. 08-775, 2009 WL
2170694 (D. Del. July 15, 2009), the plaintiff sought class action status against a group of title insurers
and their parent corporations, as well as the Delaware Title Insurance Rating Bureau (“DTIRB”). The
complaint alleged that the 14 title insurers and their parents used the DTIRB to set noncompetitive
prices for title insurance in Delaware. The title insurer defendants represented 98% of the title
insurance market in the state.

The defendants asserted that the complaint should be dismissed pursuant to the filed rate doctrine,
citing the application of the regulatory scheme which places title insurance in the state under the
supervision of the Department of Insurance. (“DOI”). The DOI has established various standards
for the information the insurer must gather in setting its rates, and the insurer must file this
justification with its rates. The DOI, however, does not actively examine the insurers’ rates for
adherence to these standards. Instead, Delaware is a “file and use” state, meaning the insurers can
file their rates and, absent disapproval, the filed rates are deemed to have met the requirements.
Aggrieved parties are permitted to complain and request an administrative hearing, which can result
in the insurer’s being ordered to alter its rates.

Significant to this action, the regulatory scheme also permits insurers to file rates through a licensed
rating bureau, in this case the DTIRB. The bureau is statutorily mandated to compile statistical data
for its members. The DTIRB made an initial filing in 2004 after passage of the scheme, but had not
updated its filings since that time. The plaintiffs pointed to various putative efficiency increases since
that time, which they alleged should have lowered rates. The lack of new filings with lower rates,
asserted the complaint, was evidence that the DTIRB was in application a mechanism for price fixing.

The plaintiffs contested the applicability of the filed rate doctrine by asserting that, first, the doctrine
was only applicable to filings with a federal agency, not a state agency. The opinion analyzed this
claim and found no prior decision limiting the applicability to filings with federal agencies. The court
noted that the filed rate doctrine does not provide absolute immunity from antitrust scrutiny, only
immunity from damages. Injunctive relief remains available for violations, including collective rate-
setting.
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Plaintiffs next argued that the filed rate doctrine requires active regulatory approval, not passive
approval like that in Delaware scheme. Plaintiffs contended that the regulatory review must be
“meaningful” and “comprehensive.” The court rejected the argued requirement for active approval,
and found that the regulatory analysis of rate filings was sufficient to qualify as “meaningful” review.
The court also found the Delaware scheme sufficiently “comprehensive,” relying upon the Eleventh
Circuit’s approval of similar scheme for Alabama and Georgia utilities in Taffet v. Southern Co., 967
F.2d 1483 (11th Cir. 1992) (en banc). Notably, the scheme approved by the Eleventh Circuit and the
Delaware scheme provided significant avenues for administrative adjudication of complaints about
rates, including the possibility of administratively set rates. Thus, the scheme was also sufficiently
comprehensive.

Further, the plaintiffs argued that DTIRB had lost the protection of the filed rate doctrine by failing
to comply with the scheme, specifically by filing rates that accounted for kickbacks and fraudulent
activity. An otherwise protected entity’s noncompliance can act to automatically forfeit any
protection afforded by the filed rate doctrine. But a close examination of the actual allegations in the
complaint revealed that there were no well-pled allegations of actual noncompliance, and that the acts
complained of had indeed been approved by regulators.

Finally, the court rejected the claim for unspecified injunctive relief, ruling that the plaintiffs were in
fact seeking an order enjoining the defendants from relying on the filed rate, relief that was not
available.

[Thanks to Richard Fueyo]

Preemption
Flying ], Inc. v. Van Hollen, 2009 WL 330034 (E.D. Wis. Feb. 11, 2009)

In Flying |, Inc. v. Van Hollen, 2009 WL 330034 (E.D. Wis. Feb. 11, 2009), the court held that the
automobile fuel provisions of Wisconsin’s Unfair Sales Act, Wis. Stat. § 100.30 (“the Act”), are
preempted by the Sherman Act. The case provides guidance with respect to the limits federal
antitrust law may place on state pricing statutes.

The Unfair Sales Act was enacted in 1939 to prohibit below-cost pricing and protect “merchants who
fail because of the competition of those who use such methods.” Wis. STAT. § 100.30(1). At the time
of the decision, the Act mandated a minimum markup of 9.18 percent over the “average terminal
price,” a proxy for wholesale costs, or six percent over certain actual costs, whichever was greater.
2009 WL 330034, at *1.

Flying ] operates two travel plazas in Wisconsin and is the largest retail distributor of diesel fuel in
the United States. In earlier litigation in which it was sued for violating the Unfair Sales Act, Flying
J had moved for summary judgment on the ground that the Act was unconstitutional under the
Supremacy Clause of the U.S. Constitution. The court granted that motion. See Lotus Bus. Group LLC
v. Flying |, Inc., 532 F.Supp.2d 1011 (E.D. Wis. 2007). The State of Wisconsin chose not to intervene in
the earlier case.

Even after the decision in Lotus, Wisconsin continued to require gasoline retailers to issue motor fuel
reports pursuant to the Unfair Sales Act. The state sent Flying ] an enforcement letter under the Act
concerning its fuel prices. Flying J then brought the present action seeking to enjoin the state from
enforcing the Act. The defendants are state government officials. J.B. Van Hollen is the Wisconsin
Attorney General.

The first issue addressed by the court was whether the decision in the earlier Lotus case collaterally
estopped the state from litigating the constitutionality of the Unfair Sales Act. Ultimately the court



Fall 2009
Page 33

concluded that the prior plaintiff was not necessarily an adequate representative for the state and
that the state did not have an obligation to intervene in the prior action. 2009 WL 330034, at *4-5. “For
better or worse, intervention is a strategic decision left to the better judgment of the Attorney
General.” Id. at*5.

The court easily concluded that the Act authorized and enforced a scheme of horizontal resale price
maintenance in contravention of Section 1 of the Sherman Act. Id. at *6. The statutory minimum
markup was set without regard to retailers” actual costs. Furthermore, the state required that retailers
hold their posted prices for at least 24 hours. Id. ““Mandatory industrywide resale price fixing is
virtually certain to reduce interbrand competition as well as intrabrand competition, because it
prevents manufacturers and wholesalers from allowing or requiring retail price competition.” Id.
(quoting 324 Liguor Corp. v. Duffy, 479 U.S. 335, 342 (1987)). The state argued, however, that the Act
did not conflict with Section 1, as there was no horizontal conduct, only the “unilateral act” of the
legislature. Id. The state also argued that the restraint at issue was vertical in any event and therefore
should be judged under the rule of reason under Leegin Creative Leather Products, Inc. v. PSKS, Inc., 551
U.S. 877 (2007). The court noted that the Supreme Court’s decisions in 324 Liquor and California Retail
Liquor Dealers Ass'n v. Midcal Aluminum, Inc., 445 U.S. 97 (1980), do not clearly explain which statutory
price restrictions should be deemed horizontal and which should be treated as vertical. Ultimately,
the court concluded that it did not matter whether the restraint was subject to a per se rule or the rule
of reason because the state failed to explain “why the Act is a reasonable restraint.” Id. at *7. The court
agreed with the court in Lotus, which had concluded that the Unfair Sales Act “is inconsistent with
§ 1 of the Sherman Act under both the rule of reason and the per se rule.” Id. (quoting 532 F.Supp.2d
at 1028).

The court then asked whether the Act should be saved from preemption under the two-prong Midcal
test for antitrust immunity. Id. at *8. Neither party disputed that the first prong of Midcal was
satisfied: the Act was “clearly articulated and affirmatively expressed as state policy.” Id. (quoting
Midcal, 445 U.S. at 105). The court therefore focused on the second prong - whether there was
adequate state supervision of the statutory price regulation. The state argued that there was adequate
supervision because private actors had no control over the minimum markup percentage. But the
court found this inadequate under 324 Liquor, because “the markup is not based on actual costs.” Id.
“The “average posted terminal price’ may be significantly higher than the actual cost to a particular
retailer.” Id. The state did not determine whether the average posted terminal price “bears a close
(or any) relationship to the actual price paid by retailers.” Id. In short, the state made no effort to
ensure the reasonableness of the prices mandated under the Act. Id. at *9. “[TThe State of Wisconsin
‘has displaced competition among [gasoline] retailers without substituting an adequate system of
regulation.” This the state cannot do, no matter the rationale.” Id. at *9 (internal citation omitted).

The court granted Flying J’s motion for summary judgment, held the motor vehicle fuel provisions
of the Unfair Sales Act unconstitutional, and enjoined the state from enforcing those provisions.

In a March 10, 2009 press release, Attorney General Van Hollen stated that he will not appeal the
decision. He noted that the principal state agency charged with enforcing the Act, the Wisconsin
Department of Agriculture, Trade and Consumer Protection, did not request an appeal and it would
be unusual to appeal without such a request. He also noted that the public policy considerations
underlying the statute-namely “preventing gasoline from being sold as a loss leader so that local
retailers can better compete with national companies” - can better be addressed in the legislature
than through an appeal March 10, 2009 DPress Release, available at
http:/ /www.doj.state.wi.us/news/2009/nr031009_01.asp. Furthermore, exceptions to the law, such
as the “meeting competition” defense and the fact that the markup limitation had not been applied
to ethanol, “diminishe[d] any regulatory effect” in all events. Id. He also mentioned that he could
not comment on the legal analysis of the case, as the proceedings continue in the district court. The
Wisconsin Petroleum Marketers & Convenience Store Association moved to intervene after the
district court issued its judgment. Id.

[Thanks to Scott Westrich]
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State Action

Danner Construction Co. v. Hillsborough County, No. 8:09-CV-650-T-17TBM, 2009 WL
2144716 (M.D. Fla. July 15, 2009)

In Danner Construction Co. v. Hillsborough County, the County of Hillsborough, Florida, moved to
dismiss a complaint alleging that franchise agreements executed pursuant to a county ordinance
imposed a restraint of trade on commercial customers of solid waste collection services in violation
of Section I of the Sherman Act. No. 8:09-CV-650-T-17TBM, 2009 WL 2144716, at *1 (M.D. Fla. July
15, 2009). In so doing, it sought relief under the Parker doctrine, which protects the anticompetitive
actions of the states from federal antitrust laws. Id. The district court refused to apply Parker after
concluding that the franchise agreements, as alleged, constituted a “hybrid” restraint insufficiently
supervised by Hillsborough County to warrant Parker immunity, and denied Hillsborough County’s
motion in its entirety. Id. at *7-*8.

In its complaint, Danner alleged that, pursuant to a county ordinance authorized by state law,
Hillsborough County had entered into franchise agreements with three waste collection companies.
Id. at *1. Under the ordinance, franchisees serviced two classes of customers: residential and
commercial. Whereas with respect to residential customers, Hillsborough County set and regulated
the rates that the companies charged, Danner alleged that the county did not exercise any oversight
of the rates charged to commercial customers, and also prohibited commercial customers from hiring
a non-franchised hauler for waste collection. Id. According to Danner, the regulatory framework
gave the franchisees “’private regulatory power” to set the prices charged to commercial customers,”
Danner, 2009 WL 2144716, at *2, and amounted to a hybrid restraint of trade that should not be entitled
to state action immunity under Parker. Id. at 1.

The district court observed that the Supreme Court in Parker had refused to apply the Sherman Act
to the anticompetitive conduct of a state acting through its legislature, noting that the intent of the
Sherman Act was not to nullify a state’s control over its officers and agents in activities directed by
its legislature. Id. at *3 (discussing Parker v. Brown, 317 U.S. 341, 350-51 (1943)). The Supreme Court
later held Parker applicable to political subdivisions in Town of Hallie v. City of Eau Claire, so long as
the municipality could demonstrate ““that it is engaging in the challenged activity pursuant to a
clearly expressed state policy.”” Danner, 2009 WL 2144716, at *3 (quoting Town of Hallie, 471 U.S. 34,
40 (1985)). The Danner court noted further that the Eleventh Circuit, in turn, had held in Federal Trade
Commission v. Hospital Board of Directors of Lee County that to obtain Parker immunity, a political
subdivision must demonstrate: “(1) that it is a political subdivision of the state; (2) that, through
statutes, the state generally authorizes the political subdivision to perform the challenged action; and
(3) that, through statutes, the state has clearly articulated a state policy authorizing anticompetitive
conduct.” Danner, 2009 WL 2144716, at *4 (quoting Lee County, 38 F.3 1184, 1187-88 (11th Cir. 1994)).

In analyzing whether Hillsborough County was entitled to Parker immunity under this framework,
the district court adopted the definition of a hybrid restraint set forth in Sanders v. Brown, 504 F.3d 903
(9th Cir. 2007). There, the Ninth Circuit held that if a restraint involves “a state’s decision to let
producers dictate market conditions to others,” it is a hybrid restraint, “illegal per se under the
Sherman Act.” Danner, 2009 WL 2144716, at *6 (discussing Sanders, 504 F.3d at 918). According to the
Danner court, such a restraint would be subject to Parker immunity only if it satisfies a two-part
inquiry originally articulated by the Supreme Court in California Retail Liquor Dealers Ass’n v. Midcal
Aluminum, 445 U.S. 97,105 (1980): “First, the challenged restraint must be one clearly articulated and
affirmatively expressed as state policy; and second, the policy must be actively supervised by the
state itself.” Danner, 2009 WL 2144716, at *6 (quoting Midcal) (internal quotations omitted).

Relying on the complaint’s allegations that (i) the private franchisees had the power to set prices
charged to commercial customers, (ii) the commercial customers were required to use one of the
franchisees or remove solid waste themselves at prohibitively high cost, and (iii) Hillsborough County
did not take steps to regulate commercial collection rates in contravention of the state statute’s
requirement that obligated Hillsborough County to regulate rates for solid waste collection, the court
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held that Danner had succeeded in alleging that the franchise agreements were hybrid restraints of
trade in violation of the Sherman Act that were not supervised by the state sufficiently to warrant
application of Parker immunity, and denied the motion to dismiss. Id. at *7-*8.

[Thanks to Paula Garrett Lin]

Grand River Enterprises Six Nations, Ltd. v. Beebe, 574 F.3d 929 (8th Cir. 2009)

In Grand River Enterprises, the Eighth Circuit held that an Arkansas statute, which required tobacco
manufacturers not participating in a nationwide settlement agreement to pay funds annually into a
state escrow account, was not preempted by the Sherman Act and, in any event, that Arkansas was
immune from antitrust liability under the state-action immunity doctrine.

During the 1990s, all fifty states (and two territories) sued the major tobacco companies for
reimbursement of Medicare payments and other damages suffered in connection with cigarette
smoking. The states and various cigarette manufacturers entered into the “Master Settlement
Agreement” (“MSA”), which, among other things, required the settling companies to make annual
payments to the settling states. The size of each company’s payment was in proportion to its national
market share; the states then divided up the payments based on each state’s pre-determined
allocation. The MSA permitted states to force companies that did not participate in the MSA to make
annual payments to state escrow accounts to settle future judgments. The amount of these payments
was based on the volume of cigarettes the non-settling companies sold in the particular state each
year.

Arkansas passed such a statute in 1999, and later amended it in 2005. Under the amendment, a non-
settling company could obtain early release of its escrow funds to the extent those funds exceeded
what Arkansas would have received from that company had it made payments under the MSA.

The Appellants, non-participating manufacturers, filed suit seeking to permanently enjoin the
amended Arkansas statute. They claimed that the statute violated state and federal antitrust laws, as
well as various provisions of the Arkansas and United States Constitutions. The state filed a motion
to dismiss, which the district court granted as to all claims, except those related to the retroactive
effect of the statutory amendment.

The Eighth Circuit affirmed. Writing for the majority, Judge Lavenski Smith held that the Arkansas
statute was not preempted by the Sherman Act because the statute did not require plainly illegal
conduct or place “irresistible pressure” on Appellants to violate the antitrust laws. Appellants argued
that by requiring them to place funds in the escrow based on the MSA (an agreement among their
competitors based on market share), the statute imposed an illegal parallel pricing structure. The
Court held that while the statutory amendment created some incentive for the non-participating
manufacturers to raise prices to offset their escrow payments, they were still “free to maintain their
pricing structure” despite the statute’s provisions. Thus, the statute did not exert “irresistible
pressure” on appellants to violate the antitrust laws. In reaching this conclusion, the Court followed
the Sixth and Ninth Circuits, and disagreed with the Third Circuit, stating that the mere “facilitation
or even encouragement” of anticompetitive conduct does not give rise to preemption.!

Having found no antitrust violation, the Court (all three panel members joined this part of the
opinion) went on to hold that, in any event, Arkansas held immunity from the antitrust laws under
the Parker state-action doctrine. The Court examined the “two distinct lines of cases” regarding the
requirements for Parker immunity. First, under California Retail Liquor Dealers Association v. Midcal
Aluminum, Inc., 445 U.S. 97 (1980), a state statute must clearly articulate and affirmatively express a
state policy, and must be “actively supervised by the State itself,” to enjoy Parker immunity. Second,
in Hoover v. Ronwin, 466 U.S. 558 (1984), the Supreme Court established that all state statutes are
automatically immune under Parker. The Eighth Circuit noted that “it is not clear whether Hoover
overruled Midcal or whether Midcal exists in limited contexts.” Though it had never done so before,
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the Court followed Hoover as “apposite to the instant facts,” and held that Arkansas was immune
under the Parker doctrine.

The majority also affirmed the dismissal of Appellants” various constitutional challenges to the
Arkansas statute.

Judge Stephen N. Limbaugh, U.S. District Judge for the Eastern District of Missouri, sitting by
designation, concurred in part and dissented in part. Regarding the merits of Appellants” antitrust
claims, Judge Limbaugh would have agreed with the Third Circuit that the state escrow scheme
amounted to an “output cartel” in violation of the Sherman Act. However, he still would have
reached the same outcome as the majority because he agreed that Arkansas was immune under
Parker.

[Thanks to Thomas Allen]

! The Court also disagreed that the statute created a “hybrid” restraint of trade - i.e., a non-market
mechanism that enforces private marketing decisions - because the statute did not mandate minimum
prices and the participating manufacturers did not have any regulatory power to set prices.





