
INTERCREDITOR AGREEMENT 

by and between 

COLUMN FINANCIAL, INC. 

as Senior Lender 

and 

CARBON CAPITAL 11, INC. 

as Mezzanine Lender 

Dated as of February 18,2005 

Premises: Royal Palm Crowne Plaza 
1545 Collins Avenue 
Miami Beach 
State of Florida 



THIS INTERCREDITOR AGREEMENT (this "Agreement"), dated as of 
February lS, 2005 by and between COLb'MN FINANCIAL, TNC., having an office at 
1 1 Madison Avenue, New York, New York 100 10 (together with its successors and assigns, 
"Senior Lender"), and CARBON CAPITAL 11, INC., a Maryland corporation, having an office 
at C/O Blackrock Financial Management, Inc., 40 East 52nd Street, New York, New York 10022 
(together with its successors and permitted assigns, "Mezzanine Lender"). 

W I T N E S E T H :  

WHEREAS, pursuant to the terms, provisions and conditions set forth in that 
certain Loan Agreement, dated as of the date hereof, between Royal Palm Hotel Property, LLC, 
a Delaware limited liability company ("Borrower"), and Senior Lender (the "Senior Loan 
Ameement"), Senior Lender has made or is about to make a loan to Borrower in the original 
principal amount of $1 12,804,873 (the "Senior Loan"), which Senior Loan is evidenced by a 
certain Promissory Note, dated as of the date hereof, made by Borrower to Senior Lender in the 
amount of the Senior Loan (the "Senior Note"), and secured by, among other things, a Deed of 
Trust, Assignment of Leases and Rents and Security Agreement, dated as of the date hereof, 
made by Borrower in favor of Senior Lender (the "Senior Mortgage"), which Senior Mortgage 
encumbers the real property described on Exhibit A attached hereto and made a part hereof, and 
all improvements thereon and appurtenances thereto (collectively, the "Premises"); and 

WHEREAS, pursuant to the terms, provisions and conditions set forth in that 
certain Mezzanine Loan Agreement, dated as of the date hereof, between [Royal Palm Investors, 
LLC], a Delaware limited liability company ("Mezzanine Borrower"), and Mezzanine Lender 
(the "Mezzanine Loan Agreement"), Mezzanine Lender is the owner and holder of a loan to 
Mezzanine Borrower in the original principal amount of $24,545,8 13 (the "Mezzanine Loan"), 
which Mezzanine Loan is evidenced by a certain Promissory Note, dated as of the date hereof, 
made by Mezzanine Borrower in favor of Mezzanine Lender in the amount of the Mezzanine 
Loan (the "Mezzanine Note"), and secured by, among other things, a Pledge and Security 
Agreement, dated as of the date hereof (the "Pledge Agreement"), from Mezzanine Borrower 
pursuant to which Mezzanine Lender is granted a first priority security interest in all of 
Mezzanine Borrower's ownership interests in Borrower; and 

WHEREAS, Senior Lender and Mezzanine Lender desire to enter into this 
Agreement to provide for the relative priority of the Senior Loan Documents (as such term is 
hereinafter defined) and the Mezzanine Loan Documents (as such term is hereinafter defined) on 
the terms and conditions set forth herein, and to evidence certain agreements with respect to the 
relationship between the Mezzanine Loan and the Mezzanine Loan Documents, on the one hand, 
and the Senior Loan and the Senior Loan Documents, on the other hand. 

NOW, THEREFORE, in consideration of the foregoing recitals and for other 
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, 
Senior Lender and Mezzanine Lender hereby agree as follows: 



Section 1. Certain Definitions; Rules of Construction. 

(a) As used in this Agreement, the following capitalized terms shall have the 
following meanings: 

"Affiliate" means, as to any particular Person, any Person directly or indirectly, 
through one or more intermediaries, Controlling, Controlled by or under common Control with 
the Person or Persons in question. 

"A~i~eement" means this Agreement, as the same may be amended, modified and 
in effect from time to time, pursuant to the terms hereof. 

"Award" has the meaning provided in Section 9(d). 

"Borrower" has the meaning provided in the Recitals hereto. 

"Borrower Group" has the meaning provided in Section 1 0(c). 

"Business Day" shall have the meaning set forth in the Senior Loan Agreement. 

"CDO" has the meaning provided in the definition of the term "Qualified 
Transferee.'" 

"Certificates" means any securities (including all classes thereof) representing 
beneficial ownership interests in the Senior Loan or in a pool of mortgage loans including the 
Senior Loan issued in connection with a Securitization of the Senior Loan. 

"'Continuing Senior Loan Event of Default" means an Event of Default under the 
Senior Loan for which (i) Senior Lender has provided notice of such Event of Default to 
Mezzanine Lender in accordance with Section 1 l(a) of this Agreement and (ii) the cure period 
provided to Mezzanine Lender in Section 1 l (a) of this Agreement has expired. 

"Control" means the ownership, directly or indirectly, in the aggregate of more 
than fifty percent (50%) of the beneficial ownership interests of an entity and the possession, 
directly or indirectly, of the power to direct or cause the direction of the management or policies 
of an entity, whether through the ability to exercise voting power, by contract or otherwise. 
"Controlled by," "Controlling" and "under common Control with" shall have the respective 
correlative meaning thereto. 

"Directing Mezzanine Lender" has the meaning provided in Section 4(c). 

"Elinibility Requirements" means, with respect to any Person, that such Person 
(i) has total assets (in name or under management) in excess of $600,000,000 and (except with 
respect to a pension advisory firm or similar fiduciary) capitaVstatutory surplus or shareholder's 
equity of $200,000,000 and (ii) is regularly engaged in the business of making or owning 
commercial real estate loans or operating commercial mortgage properties. 



"Enforcement Action" means any (i) judicial or non-judicial foreclosure 
proceeding, the exercise of any power of sale, the taking of a deed or assignment in lieu of 
foreclosure, the obtaining of a receiver or the taking of any other enforcement action against the 
Premises or Borrower, including, without limitation, the taking of possession or control of the 
Premises, (ii) acceleration of, or demand or action taken in order to collect, all or any 
indebtedness secured by the Premises (other than giving of notices of default and statements of 
overdue amounts) or (iii) exercise of any right or remedy available to Senior Lender under the 
Senior Loan Documents, at law, in equity or otherwise with respect to Borrower andor the 
Premises. 

"Equity Collateral" means the equity interests of Borrower pledged pursuant to 
the Pledge Agreement. 

"Equity Collateral Enforcement Action" means any (i) acceleration of, or demand 
or action taken in order to collect, all or any indebtedness secured by the Mezzanine Loan 
Document (other than giving of notices of default and statements of overdue amounts) or (ii) 
exercise of any right or remedy available to Mezzanine Lender under the Mezzanine Loan 
Documents, at law, in equity or otherwise, in order to realize upon the Equity Collateral. 

"Event of Default" as used herein means (i) with respect to the Senior Loan and 
the Senior Loan Documents, any Event of Default (as defined in the Senior Loan Agreement) 
thereunder which has occurred and is continuing (i.e., has not been cured by Borrower or by the 
Mezzanine Lender in accordance with the terms of this Agreement) and (ii) with respect to the 
Mezzanine Loan and the Mezzanine Loan Documents, any Event of Default (as defined in the 
Mezzanine Loan Agreement) thereunder which has occurred and is continuing (i.e., has not been 
cured by Mezzanine Borrower). 

"Loan Pledgee" has the meaning provided in Section 15. 

"Loan Purchase Price" has the meaning provided in Section 13(a). 

"Mezzanine Borrower" has the meaning provided in the Recitals hereto. 

"Mezzanine Lender" has the meaning provided in the first paragraph of this 
Agreement. 

"Mezzanine Loan" has the meaning provided in the Recitals hereto. 

"Mezzanine Loan Agreement" has the meaning provided in the Recitals hereto. 

"Mezzanine Loan Cash Management Agreement" means any cash management 
agreement executed in connection with, or the cash management provisions of, the Mezzanine 
Loan Documents. 

"Mezzanine Loan Documents" means the Mezzanine Loan Agreement, the 
Mezzanine Note and the Pledge Agreement, together with all documents and instruments set 
forth on Exhibit C hereto, as any of the foregoing may be modified, amended, extended, 



supplemented, restated or replaced from time to time, subject to the limitations and agreements 
contained in this Agreement. 

"Mezzanine Loan Liabilities" shall mean, collectively, all of the indebtedness, 
liabilities and obligations of Mezzanine Borrower evidenced by the Mezzanine Loan Documents 
and all amounts due or to become due pursuant to the Mezzanine Loan Documents, including 
interest thereon and any other amounts payable in respect thereof or in connection therewith, 
including, without limitation, any late charges, default interest, prepayment fees or premiums, 
exit fees, advances, post-petition interest and Protective Advances advanced by Mezzanine 
Lender. 

"Mezzanine Loan Modification" has the meaning provided in Section 7(b). 

"Mezzanine Note" has the meaning provided in the Recitals hereto. 

''Monetary Cure Period" has the meaning provided in Section 1 l(a). 

"Permitted Fund Manager" means any Person that on the date of determination is 
(i) any nationally-recognized manager of investment funds investing in debt or equity interests 
relating to commercial real estate, (ii) investing through a fund with committed capital of at least 
$250,000,000 and (iii) not subject to a Proceeding. 

"Person" means any individual, sole proprietorship, corporation, general 
partnership, limited partnership, limited liability company or partnership, joint venture, 
association, joint stock company, bank, trust, estate unincorporated organization, any federal, 
state, county or municipal government (or any agency or political subdivision thereof) 
endowment fund or any other form of entity. 

"Pledge" has the meaning provided in Section 15. 

"Pledge Ameement" has the meaning provided in the Recitals hereto. 

"Premises" has the meaning provided in the Recitals hereto. 

"Proceeding" has the meaning provided in Section 1 O(c). 

"Property Manager" means Intercontinental Hotels Group Resources, Inc. a 
Delaware corporation, or any successor thereto as property manager of the Premises. The parties 
hereto hereby approve LH Miami, LLC, a Delaware limited liability company, becoming the 
Property Manager. 

"Protective Advances" means all sums advanced for the purpose of payment of 
real estate taxes (including special assessments and payments in lieu of real estate taxes), 
maintenance costs, insurance premiums or other items (including capital items) necessary, in 
Senior Lender's or Mezzanine Lender's good faith discretion, to protect the Premises or other 
collateral for the Senior Loan or the Separate Collateral, respectively, from forfeiture, casualty, 
loss or waste, including, with respect to the Mezzanine Loan, amounts advanced or incurred by 



Mezzanine Lender pursuant to Section 11 (whether or not, in each instance, any such advance is 
expressly provided for in either the Senior Loan Documents or the Mezzanine Loan Documents). 

"Purchase Option Notice" has the meaning provided in Section 13(a). 

"Qualified Manager" means (i) a property manager of the Premises as to which a 
Rating Agency Confirmation has been obtained, or (ii) a property manager of the Premises 
which (A) is a reputable and experienced nationally recognized management company having 
experience in the management of hotel properties with similar uses as the Premises and in the 
jurisdiction in which the Premises are located, (B) at the time of its engagement and has, for at 
least five (5) years prior to its engagement as property manager, managed at least five (5) full- 
service hotels of the same property type as the Premises, (C) at the time of its engagement as 
property manager, is currently managing hotels comparable to the Premises containing not less 
than 20,000 hll-service hotel rooms in the aggregate, and (D) is not the subject of a bankruptcy 
or similar insolvency proceeding. 

"Qualified Transferee" means (i) Mezzanine Lender or any Affiliate of 
Mezzanine Lender, or (ii) one or more of the following: 

(A) a real estate investment trust, bank, saving and loan association, 
investment bank, insurance company, trust company, commercial credit corporation, 
pension plan, pension fund or pension advisory firm, mutual f k d ,  government entity or 
plan, provided that any such Person referred to in this clause (A) satisfies the Eligibility 
Requirements; 

(B) an investment company, money management firm or "qualified 
institutional buyer" within the meaning of Rule 144A under the Securities Act of 1933, as 
amended, or an institutional "accredited investor" within the meaning of Regulation D 
under the Securities Act of 1933, as amended, provided that any such Person referred to 
in this clause (B) satisfies the Eligibility Requirements; 

(C) an institution substantially similar to any of the foregoing entities 
described in clauses ($(A) or (ii)(B) that satisfies the Eligibility Requirements; 

(D) any entity Controlled by any of the entities described in clause (i) or 
c m  or (ii)(C) above; 

(E) a Qualified Trustee in connection with a securitization of, the creation of 
collateralized debt obligations ("CDO") secured by or financing through an "owner trust" 
or any other similar securitization of the Mezzanine Loan (collectively, "Securitization 
Vehicles"), so long as (A) the special sewicer or manager of such Securitization Vehicle 
has the Required Special Servicer Rating and (B) a majority of the "controlling class9' of 
such Securitization Vehicle, other than with respect to a CDO Securitization Vehicle, is 
held by one or more entities that are otherwise Qualified Transferees under clauses 
[ii)(A), 0, (C) or (D) of this definition; provided that the operative documents of the 
related Securitization Vehicle require that (1) in the case of a CDO Securitization 
Vehicle, the "equity interest" in such Securitization Vehicle is owned by one or more 
entities that are Qualified Transferees under clauses (ii)(A), (B), (C) or @ of this 



definition and (2) if any of the relevant trustee, special servicer, manager fails to meet the 
requirements of this clause (E), such Person must be replaced by a Person meeting the 
requirements of this clause (E) within thirty (30) days; 

(F) an investment fund, limited liability company, limited partnership or 
general partnership where a Permitted Fund Manager or an entity that is otherwise a 
Qualified Transferee under clauses (ii)(A), (B), (C) or (D) of this definition acts as the 
general partner, managing member or fund manager and at least 50% of the equity 
interests in such investment vehicle are owned, directly or indirectly, by one or more 
entities that are otherwise Qualified Transferees under clauses (ii)(A), (B), (C) or (D) of 
this definition; or 

(G) any other lender or entity (including any opportunity funds) which has 
been approved as a Qualified Transferee hereunder by the Rating Agencies. 

"Qualified Trustee" means (i) a corporation, national bank, national banking 
association or a trust company, organized and doing business under the laws of any state or the 
United States of America, authorized under such laws to exercise corporate tmst powers and to 
accept the trust conferred, having a combined capital and surplus of at least $100,000,000 and 
subject to supervision or examination by federal or state authority, (ii) an institution insured by 
the Federal Deposit Insurance Corporation or (iii) an institution whose long-term senior 
unsecured debt is rated either of the then in effect top two rating categories of each of the Rating 
Agencies (provided, however, if the Senior Loan has been securitized, the rating requirements of 
any agency not a Rating Agency will be disregarded). 

"Rating Agencies" shall mean, prior to a Securitization, each of S&P, Moody's 
Investors Service, Inc., and Fitch, Inc., or any other nationally-recognized statistical rating 
agency which has been designated by Senior Lender and, after a Securitization, shall mean any 
of the foregoing that have rated any of the Certificates. 

"Rating Agency Confirmation" means each of the Rating Agencies shall have 
confirmed in writing that the occurrence of the event with respect to which such Rating Agency 
Confirmation is sought shall not result in a downgrade, qualification or withdrawal of the 
applicable rating or ratings ascribed by such Rating Agency to any of the Certificates then 
outstanding. In the event that no Certificates are outstanding or the Senior Loan is not part of a 
Securitization, any action that would otherwise require a Rating Agency Confirmation shall 
require the consent of the Senior Lender, which consent shall not be unreasonably withheld or 
delayed. 

"Redirection Notice" has the meaning provided in Section 15. 

"Required Special Servicer Rating" means (i) a rating of "CSSI" in the case of 
Fitch, (ii) on the S&P list of approved special servicers in the case of S&P and (iii) in the case of 
Moody's, such special servicer is acting as special servicer in a commercial mortgage loan 
securitization that was rated by Moody's within the twelve (12) month period prior to the date of 
determination, and Moody's has not downgraded or withdrawn the then-current rating on any 
class of commercial mortgage securities or placed any class of commercial mortgage securities 



on watch citing the continuation of such special servicer as special servicer of such commercial 
mortgage securities. 

"S&P" means Standard & Poors Ratings Services, a division of The McGraw-Hill 
Companies, Inc. 

"Securitization" means the sale or securitization of the Senior Loan (or any 
portion thereof) in one or more transactions through the issuance of securities, which securities 
may be assigned ratings by the Rating Agencies. 

"Senior Lender" has the meaning provided in the first paragraph of this 
Agreement. 

"Senior Loan" has the meaning provided in the Recitals hereto. 

"Senior Loan Agreement" has the meaning provided in the Recitals hereto. 

"Senior Loan Cash Management Ameement" means any cash management 
agreement or agreements executed in connection with, or cash management provisions of, the 
Senior Loan Documents. 

"Senior Loan Default Notice" has the meaning provided in Section 1 l(a). 

"Senior Loan Documents" means the Senior Loan Agreement, the Senior Note 
and the Senior Mortgage, together with the instruments and documents set forth on Exhibit B 
hereto, as any of the foregoing may be modified, amended, extended, supplemented, restated or 
replaced from time to time, subject to the limitations and agreements contained in this 
Agreement. 

"Senior Loan Liabilities" shall mean, collectively, all of the indebtedness, 
liabilities and obligations of Borrower evidenced by the Senior Loan Documents and all amounts 
due or to become due pursuant to the Senior Loan Documents, including interest thereon and any 
other amounts payable in respect thereof or in connection therewith, including, without 
limitation, any late charges, default interest, prepayment fees or premiums, exit fees, advances, 
post-petition interest and Protective Advances advanced by Senior Lender. 

"Senior Loan Modification" has the meaning provided in Section 7(a). 

"Senior Mortgage" has the meaning provided in the Recitals hereto. 

"Senior Note" has the meaning provided in the Recitals hereto. 

"Separate Collateral" means (i) the Equity Collateral, (ii) the accounts (and 
monies therein from time to time) established pursuant to the Mezzanine Loan Cash 
Management Agreement, and (iii) any other collateral given as security for the Mezzanine Loan 
pursuant to the Mezzanine Loan Documents, in each case only to the extent not constituting 
security, in whole or in part, for the Senior Loan. 



"Third Partv Agreement" has the meaning provided in Section 5(a). 

"Third Partv Oblinor" has the meaning provided in Section 5(a). 

"Transfer" means any assignment, pledge, conveyance, sale, transfer, mortgage, 
encumbrance, grant of a security interest, issuance of a participation interest, or other disposition, 
either directly or indirectly, by operation of law or otherwise. 

(b) For all purposes of this Agreement, except as otherwise expressly 
provided or unless the context otherwise requires: 

(i) all capitalized terms defined in the recitals to this Agreement shall 
have the meanings ascribed thereto whenever used in this Agreement and the terms 
defined in this Agreement have the meanings assigned to them in this Agreement, and the 
use of any gender herein shall be deemed to include the other genders; 

(ii) terms not otherwise defined herein shall have the meaning 
assigned to them in the Senior Loan Agreement; 

(iii) all references in this Agreement to designated Sections, 
Subsections, Paragraphs, Articles, Exhibits, Schedules and other subdivisions or addenda 
without reference to a document are to the designated sections, subsections, paragraphs 
and articles and all other subdivisions of and exhibits, schedules and all other addenda to 
this Agreement, unless otherwise specified; 

(iv) a reference to a Subsection without further reference to a Section is 
a reference to such Subsection as contained in the same Section in which the reference 
appears, and this rule shall apply to Paragraphs and other subdivisions; 

(v) the terms "includes" or "including99 shall mean without limitation 
by reason of enumeration; 

(vi) the words "herein", "hereof', "hereunder" and other words of 
similar import refer to this Agreement as a whole and not to any particular provision; 

(vii) the words "to Mezzanine Lender's knowledge" or "to the 
knowledge of Mezzanine Lender" (or words of similar meaning) shall mean to the actual 
knowledge of officers of Mezzanine Lender with direct oversight responsibility for the 
Mezzanine Loan without independent investigation or inquiry and without any 
imputation whatsoever; and 

(viii) the words "to Senior Lender's knowledge" or "to the knowledge of 
Senior Lender" (or words of similar meaning) shall mean to the actual knowledge of 
officers of Senior Lender with direct oversight responsibility for the Senior Loan without 
independent investigation or inquiry and without any imputation whatsoever. 


































































